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Correlation Table 


Summary 


Scope: 

This topic contains discussion and forms for use in civil actions involving matters pertaining to real and personal property 
generally, including actions for injunctive relief to remedy nuisances and trespasses, an action to recover damages against a 
tenant for committing waste, an action for damages for the unauthorized storage of personal property on leased premises, and 
the like. Also included are forms of jury instructions and judgments for use in such actions. 


Treated Elsewhere: 

Abandoned or unclaimed property, see Am. Jur. Pleading and Practice Forms, Abandoned, Lost, and Unclaimed Property §§ 
1 et seq. 

Actions, generally, see Am. Jur. Pleading and Practice Forms, Actions §§ 1 et seq. 

Adjoining landowners, see Am. Jur. Pleading and Practice Forms, Adjoining Landowners §§ 1 et seq. 

Adverse possession, see Am. Jur. Pleading and Practice Forms, Adverse Possession §§ 1 et seq. 

Boundaries, see Am. Jur. Pleading and Practice Forms, Boundaries §§ 1 et seq. 

Community property, see Am. Jur. Pleading and Practice Forms, Community Property §§ 1 et seq. 

Compromise and settlement, see Am. Jur. Pleading and Practice Forms, Compromise and Settlement §§ 1 et seq. 
Conversion, see Am. Jur. Pleading and Practice Forms, Conversion §§ 1 et seq. 

Covenants and conditions, see Am. Jur. Pleading and Practice Forms, Covenants, Conditions, and Restrictions §§ 1 et seq. 
Easements, see Am. Jur. Pleading and Practice Forms, Easements and Licenses §§ 1 et seq. 

Ejectment, see Am. Jur. Pleading and Practice Forms, Ejectment §§ 1 et seq. 

Eminent domain, see Am. Jur. Pleading and Practice Forms, Eminent Domain §§ | et seq. 


Estates, see Am. Jur. Pleading and Practice Forms, Estates §§ 1 et seq. 


Exchange of property, see Am. Jur. Pleading and Practice Forms, Exchange of Property §§ 1 et seq. 
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Improvements, see Am. Jur. Pleading and Practice Forms, Improvements §§ 1 et seq. 

Landlord and tenant, see Am. Jur. Pleading and Practice Forms, Landlord and Tenant §§ 1 et seq. 
Life tenants, see Am. Jur. Pleading and Practice Forms, Life Tenants and Remaindermen §§ | et seq. 
Mines and minerals, see Am. Jur. Pleading and Practice Forms, Mines and Minerals §§ 1 et seq. 
Nuisances, see Am. Jur. Pleading and Practice Forms, Nuisances §§ 1 et seq. 

Partition, see Am. Jur. Pleading and Practice Forms, Partition §§ 1 et seq. 

Pollution, see Am. Jur. Pleading and Practice Forms, Pollution §§ 1 et seq. 

Premises liability, see Am. Jur. Pleading and Practice Forms, Premises Liability §§ 1 et seq. 

Public lands, see Am. Jur. Pleading and Practice Forms, Public Lands §§ 1 et seq. 

Trespass, see Am. Jur. Pleading and Practice Forms, Trespass §§ 1 et seq. 

Vendor and purchaser, see Am. Jur. Pleading and Practice Forms, Vendor and Purchaser §§ 1 et seq. 


Waste, see Am. Jur. Pleading and Practice Forms, Waste §§ 1 et seq. 


Research References: 


West's Key Number Digest 


West's Key Number Digest, Propertyiji=rl et seq. 





A.L.R. Library 


A.L.R. Index, Abandonment of Property or Right 
A.L.R. Index, Adjoining Landowners and Property 
A.L.R. Index, Cotenancy and Joint Ownership 
A.L.R. Index, Covenants 

A.L.R. Index, Easements 

A.L.R. Index, Ejectment, Eviction, and Ouster 
A.L.R. Index, Encroachments 
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A.L.R. Index, Improvements 

A.L.R. Index, Landlord and Tenant 

A.L.R. Index, Nuisances 

A.L.R. Index, Partition 

A.L.R. Index, Pollution 

A.L.R. Index, Premises Liability 

A.L.R. Index, Property 

A.L.R. Index, Public Lands and Property 

A.L.R. Index, Sale and Transfer of Property 

A.L.R. Index, Trespass 

A.L.R. Index, Waste 

West's A.L.R. Digest, Adjoining Landowners (§rrrl et seq. 

West's A.L.R. Digest, Nuisances {F1 et seq. 

West's A.L.R. Digest, Partition (imme! et seq. 

West's A.L.R. Digest, Property and Property Rights Fs] et seq. 

West's A.L.R. Digest, Public Lands =] et seq. 

West's A.L.R. Digest, Trespass Ẹ=] et seq. 

West's A.L.R. Digest, Vendor and Purchaser j=l et seq. 

West's A.L.R. Digest, Waste iji=ml et seq. 

Admissibility and Effect of Evidence of Electromagnetic Fields Generated by Power Lines, or Public Perception Thereof, in 
Action to Value Land or to Recover for Personal Injury or Property Damage, 104 A.L.R.5th 503 

Destruction of Property as Violation of Fourth Amendment, 98 A.L.R.Sth 305 

Electrical Utility's Liability to Nonemployee for Personal Injury or Property Damage, Other Than Strict Liability, Resulting 
from Exposure of Person or Motor Vehicle to Sagging or Downed Power Line, 95 A.L.R.Sth 29 

Recovery from Electrical Utility for Personal Injury or Property Damage Resulting from Stray Voltage, 91 A.L.R.Sth 517 
Inclusion of Intangible Asset Values in Tangible Property Tax Assessments, 90 A.L.R.Sth 547 

Copyright, patent, or other intellectual property as marital property for purposes of alimony, support, or divorce settlement, 
80 A.L.R.Sth 487 

Property rights arising from relationship of couple cohabiting without marriage, 69 A.L.R.Sth 219 

Consideration of sales tax in determining value of stolen property or amount of theft, 63 A.L.R.Sth 417 

Construction and application of statute-of-frauds provision under UCC sec.1-206 governing personal property not otherwise 
covered, 62 A.L.R.Sth 137 

Liability for loss of hat, coat, or other property deposited by customer in place of business, 54 A.L.R.Sth 393 

Validity, construction, and application of mobile home eviction statutes, 43 A.L.R.5th 705 

Recovery of punitive damages for injuries resulting from transport, handling, and storage of toxic or hazardous substances, 
39 A.L.R.Sth 763 

Nuisance as entitling owner or occupant of real estate to recover damages for personal inconvenience, discomfort, annoyance, 
anguish, or sickness, distinct from, or in addition to, damages for depreciation in value of property or its use, 25 A.L.R.5th 568 
Retaliatory eviction of tenant for reporting landlord's violation of law, 23 A.L.R.5th 140 

Unjust enrichment of landowner based on adjoining landowner's construction, improvement, or repair of commonly used 
highway, street, or bridge, 22 A.L.R.5th 800 

Liability of property owner for damages from spread of accidental fire originating on property, 17 A.L.R.5th 547 
Encroachment of trees, shrubbery, or other vegetation across boundary line, 65 A.L.R.4th 603 

Landlord's tort liability to tenant for personal injury or property damage resulting from criminal conduct of employee, 38 
A.L.R.4th 240 

Locating easement of way created by necessity, 36 A.L.R.4th 769 

Liability for damage to land or its occupants from dust, gases, odors, vibration, or the like, occasioned by defendant's 
continuous vehicular use of adjoining or nearby public highway, 25 A.L.R.4th 1192 

Validity, construction, and application of lost or abandoned goods statutes, 23 A.L.R.4th 1025 
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Liability of urban redevelopment authority or other state or municipal agency or entity for injuries occurring in vacant or 
abandoned property owned by governmental entity, 7 A.L.R.4th 1129 

Fence as factor in fixing location of boundary line—modern cases, 7 A.L.R.4th 53 

Landlord and tenant: constructive eviction by another tenant's conduct, 1 A.L.R.4th 849 

Fence as nuisance, 80 A.L.R.3d 962 

Bailee's liability for bailor's expense of recovering stolen subject of bailment, 80 A.L.R.3d 264 

Bailor's right of direct action against bailee's theft insurer for loss of bailed property, 64 A.L.R.3d 1207 

Liability of owner of dog known by him to be vicious for injuries to trespasser, 64 A.L.R.3d 1039 

What constitutes waste justifying appointment of receiver of mortgaged property, 55 A.L.R.3d 1041 

Landlord's liability for damage to tenant's property caused by water, 35 A.L.R.3d 143 

Rights and liabilities of adjoining landowners as to trees, shrubbery, or similar plants growing on boundary line, 26 A.L.R.3d 
1372 

Right of servient owner to maintain, improve, or repair easement of way at expense of dominant owner, 20 A.L.R.3d 1026 
When does cause of action accrue, for purposes of statute of limitations, against action based upon encroachment of building 
or other structure upon land of another, 12 A.L.R.3d 1265 

Liability for injury to trespassing stock from poisonous substances on the premises, 12 A.L.R.3d 1103 

Adverse possession based on encroachment of building or other structure, 2 A.L.R.3d 1005 

Validity, construction, and application of criminal forfeiture provisions of Comprehensive Drug Abuse Prevention and 
Control Act of 1970 (21 U.S.C.A. sec. 853), 88 A.L.R. Fed. 189 

Federal courts: federal or state law as applicable in determining what is property for which compensation must be paid upon 
its taking by the Federal Government, 1 A.L.R. Fed. 479 


Legal Encyclopedias 


Am. Jur. 2d, Property §§ 1 et seq. 





Trial Strategy 


Governmental Liability for Injury to Landowner's Property from Road Construction Activities on Neighboring Land, 65 
Am. Jur. Proof of Facts 3d 311 

Reformation of Voluntary Deed for Grantor's Mistake as to Amount of Land or Nature of Interest Conveyed, 65 Am. Jur. 
Proof of Facts 3d 217 

Sufficiency of Description of Property As Affecting Enforceability of Real Estate Contract, 62 Am. Jur. Proof of Facts 3d 347 
Sale by Acre or in Gross as Affecting Purchaser's Relief for Mistake in Quantity of Land Sold, 54 Am. Jur. Proof of Facts 
Shep 

Remedies for Waste Committed by Tenant for Life or Years or by Other Party in Possession of Real Property, 47 Am. Jur. 
Proof of Facts 3d 399 

Bailee's Liability for Damage, Loss, or Theft of Bailed Property, 46 Am. Jur. Proof of Facts 3d 361 

Constructive Notice to Landlord of Unsafe Condition on Leased Premises, 44 Am. Jur. Proof of Facts 3d 449 
Common-law Action for Noise Nuisance on Neighboring Land, 41 Am. Jur. Proof of Facts 3d 391 

Diminished Property Value Due to Environmental Contamination, 33 Am. Jur. Proof of Facts 3d 163 

Commercial Activity as Actionable Private Nuisance, 43 Am. Jur. Proof of Facts 2d 303 
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Wrongful Interference with Right of Way, 32 Am. Jur. Proof of Facts 2d 389 

Abandonment of Tangible Personal Property, 25 Am. Jur. Proof of Facts 2d 685 

Actions against Road Contractors for Inadequate Warning of Construction Hazards, 72 Am. Jur. Trials 215 
Landowner's Evidence of Market Value in Eminent Domain Proceedings, 60 Am. Jur. Trials 447 
Handling Toxic Tort Litigation, 57 Am. Jur. Trials 295 

Resolving Real Estate Disputes through Arbitration, 27 Am. Jur. Trials 621 

Handling Air Pollution Damage Cases, 24 Am. Jur. Trials 243 

Attractive Nuisance Cases, 16 Am. Jur. Trials 1 

Condemnation of Urban Property, 11 Am. Jur. Trials 189 

Premises Liability—Trip and Fall, 10 Am. Jur. Trials 255 

Condemnation of Rural Property for Highway Purposes, 8 Am. Jur. Trials 57 


Forms 


Am. Jur. Legal Forms 2d §§ 188:1 et seq. 
Am. Jur. Legal Forms 2d §§ 208:1 et seq. 
Am. Jur. Legal Forms 2d §§ 259:1 et seq. 
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Pleading and Practice Forms Annotated 


Property 


I. Background 


Topic Summary Correlation Table 





Research References 


A.L.R. Library 


Admissibility and Effect of Evidence of Electromagnetic Fields Generated by Power Lines, or Public Perception Thereof, in 
Action to Value Land or to Recover for Personal Injury or Property Damage, 104 A.L.R.S5th 503 

Destruction of Property as Violation of Fourth Amendment, 98 A.L.R.Sth 305 

Electrical Utility's Liability to Nonemployee for Personal Injury or Property Damage, Other Than Strict Liability, Resulting 
from Exposure of Person or Motor Vehicle to Sagging or Downed Power Line, 95 A.L.R.5th 29 

Recovery from Electrical Utility for Personal Injury or Property Damage Resulting from Stray Voltage, 91 A.L.R.Sth 517 
Inclusion of Intangible Asset Values in Tangible Property Tax Assessments, 90 A.L.R.Sth 547 

Copyright, patent, or other intellectual property as marital property for purposes of alimony, support, or divorce settlement, 
80 A.L.R.Sth 487 

Property rights arising from relationship of couple cohabiting without marriage, 69 A.L.R.Sth 219 

Consideration of sales tax in determining value of stolen property or amount of theft, 63 A.L.R.Sth 417 

Construction and application of statute-of-frauds provision under UCC sec.1-206 governing personal property not otherwise 
covered, 62 A.L.R.5th 137 

Liability for loss of hat, coat, or other property deposited by customer in place of business, 54 A.L.R.5th 393 

Validity, construction, and application of mobile home eviction statutes, 43 A.L.R.5th 705 

Recovery of punitive damages for injuries resulting from transport, handling, and storage of toxic or hazardous substances, 
39 A.L.R.Sth 763 

Nuisance as entitling owner or occupant of real estate to recover damages for personal inconvenience, discomfort, annoyance, 
anguish, or sickness, distinct from, or in addition to, damages for depreciation in value of property or its use, 25 A.L.R.5th 568 
Retaliatory eviction of tenant for reporting landlord's violation of law, 23 A.L.R.5th 140 

Unjust enrichment of landowner based on adjoining landowner's construction, improvement, or repair of commonly used 
highway, street, or bridge, 22 A.L.R.5th 800 

Liability of property owner for damages from spread of accidental fire originating on property, 17 A.L.R.5th 547 
Encroachment of trees, shrubbery, or other vegetation across boundary line, 65 A.L.R.4th 603 

Landlord's tort liability to tenant for personal injury or property damage resulting from criminal conduct of employee, 38 
A.L.R.4th 240 

Locating easement of way created by necessity, 36 A.L.R.4th 769 

Liability for damage to land or its occupants from dust, gases, odors, vibration, or the like, occasioned by defendant's 
continuous vehicular use of adjoining or nearby public highway, 25 A.L.R.4th 1192 

Validity, construction, and application of lost or abandoned goods statutes, 23 A.L.R.4th 1025 
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Liability of urban redevelopment authority or other state or municipal agency or entity for injuries occurring in vacant or 
abandoned property owned by governmental entity, 7 A.L.R.4th 1129 

Fence as factor in fixing location of boundary line—modern cases, 7 A.L.R.4th 53 

Landlord and tenant: constructive eviction by another tenant's conduct, 1 A.L.R.4th 849 

Fence as nuisance, 80 A.L.R.3d 962 

Bailee's liability for bailor's expense of recovering stolen subject of bailment, 80 A.L.R.3d 264 

Bailor's right of direct action against bailee's theft insurer for loss of bailed property, 64 A.L.R.3d 1207 

Liability of owner of dog known by him to be vicious for injuries to trespasser, 64 A.L.R.3d 1039 

What constitutes waste justifying appointment of receiver of mortgaged property, 55 A.L.R.3d 1041 

Landlord's liability for damage to tenant's property caused by water, 35 A.L.R.3d 143 

Rights and liabilities of adjoining landowners as to trees, shrubbery, or similar plants growing on boundary line, 26 A.L.R.3d 
1372 

Right of servient owner to maintain, improve, or repair easement of way at expense of dominant owner, 20 A.L.R.3d 1026 
When does cause of action accrue, for purposes of statute of limitations, against action based upon encroachment of building 
or other structure upon land of another, 12 A.L.R.3d 1265 

Liability for injury to trespassing stock from poisonous substances on the premises, 12 A.L.R.3d 1103 

Adverse possession based on encroachment of building or other structure, 2 A.L.R.3d 1005 


Validity, construction, and application of criminal forfeiture provisions of Comprehensive Drug Abuse Prevention and 
Control Act of 1970 (21 U.S.C.A. sec. 853), 88 A.L.R. Fed. 189 

Federal courts: federal or state law as applicable in determining what is property for which compensation must be paid upon 
its taking by the Federal Government, 1 A.L.R. Fed. 479 
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I. Background 


§ 1. Introductory comments 


Topic Summary References Correlation Table 


Primary Authority 


Colo. Rev. Stat. § § 38-1-101 et seq. 
Del. Code Ann. tit. 25, § § 101 et seq. 


West's Key Number Digest 


West's Key Number Digest, Propertyit=1 to 6 





Primary Authority 


Ariz. Rev. Stat. § § 33-201 et seq. 
Ark. Code Ann. §§ 18-1-101 et seq. 
Ga. Code Ann. § § 44-1-1 et seq. 

765 Ill. Comp. Stat. 5/0.01 et seq. 
Iowa Code Ann. § § 55-101 et seq. 
Me. Rev. Stat. Ann. tit. 5, § § 1 et seq. 
Minn. Stat. Ann. §§ 500.01 et seq. 
Miss. Code Ann. §§ 89-1-3 et seq. 
Mo. Rev. Stat. § § 441.005 et seq. 
Nev. Rev. Stat. § 111.010 et seq. 
N.M. Stat. Ann. § § 47-1-1 et seq. 
R.I. Gen. Laws §§ 34-2-1 et seq. 

S.D. Codified Laws § § 43-1-1 et seq. 
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Tenn. Code Ann. § § 66-1-101 et seq. 
W.Va. Code Ann. §§ 6-1-1 et seq. 





The right of property to be subjected to exclusive individual possession, control, use and enjoyment through legitimate private 
ownership is a constitutional principle universally recognized and established in this country. Although the right of private 
ownership of property is an uncontroverted general principle, questions arise concerning an owner's capacity to enforce and 
protect those rights regarded as incidental to the ownership of property. For example, in a trespass against real estate, only a fee 
owner, and not the owner of a leasehold estate, is entitled to recover damages for an injury solely to the fee. A tenant, on the other 
hand, is entitled to appropriate relief for a trespasser's interference with the right to the full use and enjoyment of the property 
for the specified term of the lease. Although the right to damages for interference with the use and enjoyment of land belongs 


to a tenant entitled to possession, the fee owner in such an instance is still entitled to recover for damages to the realty itself. ! 


Answers to other questions regarding an owner's capacity to enforce or protect certain property rights are influenced by the 
status of the property as realty or personalty. For example, since growing timber is regarded as realty, a purchaser of timber who 
enters on the timberland to secure his or her purchase without the express consent of the landowner may be legally expelled as a 
trespasser. But where the timber has been conveyed by a proper written instrument, the timber may be regarded as constructively 
severed and hence personalty, so that its purchaser, like the purchaser of any other personal property situated on the premises 
of its vendor, has a lawful license to enter on the premises to secure the personal property that was purchased, without being 


subject to liability for trespassing.” 


Still more complex questions related to the law governing private property concern the extent an individual owner's basic right 
to the full use and enjoyment of the property may be limited either by regulation under the police power exercised on behalf 
of the public welfare or by restraints necessarily imposed for the protection of the correlative rights of other property owners. 
Thus, in utilizing his or her property, an owner may be significantly restricted by the effect such usage may have on the property 
of others. Nevertheless, this does not necessarily preclude an owner from putting the land to a lawful use that incidentally limits 
the enjoyment or usability of another's property. Whether such an offending use will be permitted, or whether the user will 
be liable for resultant damages, will depend on the reasonableness of the use and a weighing of all the conflicting equities 
involved. Owners have been held liable, however, for using their property in such a way that noise and vibrations, smoke, and 
cinders have injured neighboring property. Owners have also been held liable for using their property in such a manner as to 


contaminate neighboring property by water or air pollution.” 
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1 Legal Encyclopedias 
Am. Jur. 2d, Property §§ 27, 37. 
3 Legal Encyclopedias 
Am. Jur. 2d, Property §§ 16, 21, 30. 
3 Legal Encyclopedias 
Am. Jur. 2d, Property §§ 31 et seq. 
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II. Forms 


§ 2. Complaint, petition, or declaration—Shotgun discharged 
by trespassing hunter—Injury to hunting lodge—For damages 


Topic Summary Correlation Table 
[Title of court] 


[[Name of plaintiff]/ 
[Name of petitioner]], 

[Plaintiff/Petitioner], 
v. 

No. /docket number] 

[[Name of defendant]/ [Name of document] 
[Name of respondent] ], 

[Defendant/Respondent]. 


COMPLAINT 


Plaintiff, ‘name of plaintiff], alleges: 


. Plaintiff, ‘name of plaintiff], and defendant, /name of defendant], are both residents of [name of county], [name of state]. 


. Plaintiff owns and occupies, and at the times mentioned owned and occupied, a tract of land, together with all improvements 
located on it, which improvements include a hunting lodge, situated in {name of county], [name of state], and more particularly 


described as follows: [Description of land.] 


. On or about /date of trespassing], defendant, without the consent and against the will of plaintiff, entered on plaintiff's land at 
[location of trespass]. While trespassing on it, defendant discharged a shotgun so that numerous shells projected from it and 
struck plaintiff's hunting lodge, causing the following damage and destruction to the hunting lodge: [Description of damage]. 


. As a direct and proximate result of defendant's conduct, plaintiff has sustained $/dollar amount of damages] in damages, the 
amount representing the reasonable value of injuries sustained to plaintiff's hunting lodge as recited above. 


WHEREFORE, plaintiff requests judgment against defendant for: 


. Damages in the amount of $/dollar amount of damages]; 
. Costs of this suit; and 


. Such other and further relief as this court may deem just and proper. 
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Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 
West's Key Number Digest, Propertyit=7 to 12 


Legal Encyclopedias 


Landowner's right to recover from trespasser for damages to landowner's realty. Am. Jur. 2d, Property §§ 27, 37 
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§ 2.10. Complaint for declaratory relief—Condition of approval 
not required plan specified that lot is not a building lot 


Topic Summary Correlation Table 
[Title of court] 


[[Name of plaintiff]/[Name of petitioner]], 
[Plaintiff/Petitioner], 
No. [docket number] 
V. 
[Name of document] 
[[Name of defendant]/[Name of respondent]], 
[Defendant/Respondent]. 





Complaint for Declaratory Relief 


Now comes the plaintiff, /name of plaintiff], pursuant to [citation of civil rule of procedure governing complaints] and alleges 
as follows: 


Parties 


. The plaintiff is a natural person with a residence of [address of plaintiff]. 


. The defendant is a natural person with a residence of /address of defendant]. 


. The defendant is the owner of property located at /address of property] and more specifically, recorded at [volume of registry 


book], [page number of registry book] of the [name of land registry where property is located]. 


Facts 


. On [date of building permit application], the defendant sought and received a building permit from the /name of building 


inspector]. 


. The building permit application was for a [description of building, for example, single-family dwelling unit] and was issued 


on /date of issuance]. 


WESTLAW 


§ 2.10. Complaint for declaratory relief—Condition of..., 20BP2 Am. Jur. PI. &... 


6. On /date of Approval Not Required endorsement] the Planning Board of [name of municipality] endorsed a plan showing the 
lot in question did not require subdivision approval. 


7. As a condition of approval, the Planning Board specified that the lot is not a building lot and that it would not be considered as 
such because /description of reason for condition, for example, lot was nonconforming and had merged with another lot]. 


8. There was no appeal of the approval not required endorsement within the time allowed by statute by the defendant. 


9. Since there was no appeal, the condition remains as a restriction to the building permit that was issued on /date of issuance 
of building permit]. 


Declaratory Judgment 





10. The allegations of paragraphs 1 through 9 are re-alleged as if fully stated herein. 


11. There exists an actual case and controversy between the plaintiff and defendant, who are abutters, concerning the buildability 
of the structure in question. 


12. The plaintiff is entitled to declaratory relief to the extent that the structure is not entitled to a building permit. 


13. The Court retains jurisdiction pursuant to /citation of statute providing jurisdiction]. 


WHEREFORE, the defendant respectfully requests that this Honorable Court enter a declaration that the condition endorsed by 
[name of municipality/'s Planning Board is enforceable and that the structure be removed. 


[Name of attorney] 


Notes 


Practice Notes 
Depending on the jurisdiction, an attempt to seek a declaration that a building permit is invalid may require exhaustion of 


administrative remedies, such as a request for enforcement from a building inspector or commissioner, and a zoning appeal 
that names the Town. 
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II. Forms 


§ 2.20. Affirmative defense—Complaint for declaratory relief—Condition of 
approval not required plan specified that lot is not a building lot—Plaintiff 
has failed to exhaust administrative remedies by requesting enforcement 


Topic Summary Correlation Table 
[Title of court] 


[[Name of plaintiff]/[Name of petitioner]], 
[Plaintiff/Petitioner], 
No. [docket number] 
v. 
[Name of document] 
[[Name of defendant]/[Name of respondent]], 
[Defendant/Respondent]. 


AFFIRMATIVE DEFENSE 





The defendant asserts as an affirmative defense that the plaintiff has failed to exhaust administrative remedies by requesting 
that the building commissioner for the /name of municipality] enforce the zoning bylaws of the /name of municipality]. In this 
regard /citation of statute] affords the plaintiff the right to appeal the building permit at issue and request enforcement, which 
did not occur in this case. 


Notes 


Practice Notes 


Depending on the jurisdiction, an attempt to seek a declaration that a building permit is invalid may require exhaustion of 
administrative remedies, such as a request for enforcement from a building inspector or commissioner, and a zoning appeal 
that names the Town. 
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§ 3. Complaint—Mutual mistake—Mobile home—Broken pipes 


Topic Summary Correlation Table 
[Caption, see § 2] 


Complaint 


Plaintiff alleges: 


. The plaintiff, (name of plaintiff], is a person residing at /address of plaintiff]. 
. The defendant, /name of defendant], is a person residing at [address of defendant]. 


. On /date of sale], the plaintiff purchased a mobile home from the defendant, namely, a [name of mobile home manufacturer] 


[model of mobile home]. 


. On the date of purchase, the parties mutually understood that the mobile home was marketable, inhabitable, and had value. 


. On /date of sale], the mobile home in question was inundated with water, as the pipes located in /location of pipes], had burst 


after freezing, ruining the mobile home. 


. The mobile home has no value, as it is destroyed in all material respects from the water damage from the broken pipes. 


Mutual mistake of fact 





. The plaintiff realleges Paragraphs 1 through 6 as if fully set forth here. 


. On /date of payment], when the plaintiff paid for the mobile home located at /address of mobile home], it was mutually 


understood by the parties that the property was marketable and in good condition. 


. The parties were mistaken in their belief that the property was marketable, when in fact the property had no value at the time 


that the defendant received payment. 


10. At the time of the sale, the parties were engaged in a mutual mistake of fact that was material to the sale concerning the 


condition of the property. 


WHEREFORE, the plaintiff respectfully requests that the court. 


i. Enter an adjudication that the contract is null and void due to a mutual mistake of fact. 
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ii. Enter an order that all monies received be returned as a result of failure of consideration. 
iii. Enter an order for any other relief that is deemed just. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 


West's Key Number Digest, Propertysit=%7 to 12 


Legal Encyclopedias 
Am. Jur. 2d, Property § 15 
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§ 4. Complaint—Fraud in the inducement—Mobile..., 20BP2 Am. Jur. PI. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 4 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 4. Complaint—Fraud in the inducement—Mobile home—Hidden mold 


Topic Summary Correlation Table 
[Caption, see § 2] 
Complaint 


Plaintiff alleges: 


. The plaintiff, ‘name of plaintiff], is a person residing at /address of plaintiff]. 
. The defendant, /name of defendant], is a person residing at [address of defendant]. 


. On /date of sale], the plaintiff purchased a mobile home from the defendant, namely, a [name of mobile home manufacturer] 


[model of mobile home]. 


. The purchase price for the mobile home was $/dollar amount of purchase price]. 

. On the date of purchase, the parties mutually understood that the mobile home was marketable, inhabitable, and had value. 
. The plaintiff moved into the mobile home, and shortly thereafter, discovered the presence of toxic mold. 

. On /date of sale], the mobile home in question was uninhabitable due to mold that was hidden from view. 

. Prior to the sale, the defendant hired agents to clean and/or conceal the mold that spread subsequent to the sale. 


. The defendant knew at all material times that the mold was present in the mobile home. 


Fraud in the Inducement 





10. The plaintiff realleges Paragraphs 1 through 9 as if fully set forth here. 


11. On /date of payment], when the plaintiff paid for the mobile home located at /address of mobile home], it was mutually 


understood by the parties that the property was marketable and in good condition. 


12. Although the plaintiff had a right to inspect the property, the defendant took affirmative steps to hide the defect in question, 


namely, toxic mold. 


13. As a result of the mold, the property is uninhabitable, and the defendant has been deprived of the benefit of /his/her] bargain. 
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WHEREFORE, the plaintiff respectfully requests that the court. 


i. Enter an adjudication that the contract is null and void due to fraud in the inducement; 
ii. Enter an order that all monies received be returned as a result of failure of consideration; and 
iii. Enter an order for any other relief that is deemed just. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 


West's Key Number Digest, Propertyit=7 to 12 


Legal Encyclopedias 
Am. Jur. 2d, Property § 15 
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§ 5. Complaint, petition, or declaration—Storage of property..., 20BP2 Am. Jur. Pl. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 5 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 5. Complaint, petition, or declaration—Storage of property on leased 
premises interfering with tenant's use and enjoyment—For damages 


Topic Summary Correlation Table 
[Caption, see § 2] 


COMPLAINT 


Plaintiff, ‘name of plaintiff], alleges: 


. Plaintiff, /name of plaintiff], and defendant, [name of defendant], are residents of [name of city], [name of county], [name 


of state]. 


. Plaintiff is the tenant of [name of owner], the owner of a certain tract of leased land located in /name of city], [name of county], 


[name of state], and more particularly described as follows: [Description of land]. At the times mentioned plaintiff was entitled 
to exclusive possession of the described property by virtue of a lease from the owner dated /date of lease], for a term of [term 
of lease], a copy of which is attached as Exhibit /designation of exhibit] and incorporated by reference. 


. On [date of trespassing], defendant, without the consent and against the will of plaintiff, entered on the property and placed 


on it {description of personal property]. Since that date, and until on or about /last date of trespassing], defendant repeatedly 
placed and continuously kept on the property the described personal property and other materials, without the consent and 
against the will of plaintiff. 


Plaintiff on or about /date of demand], and on many subsequent occasions, demanded that defendant remove the personal 
property and other materials wrongfully placed on the property and vacate the property, but defendant refused to do so until 
on or about /date of removal]. 


. Plaintiff made demand on defendant for the payment of $/dollar amount of value of use] as the reasonable value of the use of 


that part of the property wrongfully used by defendant for the period from /date of commencement], to [date of termination], 
during which the described property and material continued to be dumped onto plaintiff's property, but defendant has refused to 
make any payment. The reasonable value of the use of the entire leased premises is $/dollar amount of value of use] per month, 
that amount also being the monthly rental paid by plaintiff for the use of the property under the lease. 


. By reason of defendant's acts, plaintiff has sustained damages of $/dollar amount of damages], the sum representing the 


reasonable value of that part of the leased premises which were unlawfully and wrongfully used by defendant during the period 
indicated. 


WHEREFORE, plaintiff requests judgment against defendant for: 
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1. Damages in the sum of $/dollar amount of damages]; 
2. Costs of suit; and 
3. Such other and further relief as the court may deem just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 


West's Key Number Digest, Propertyiji=7 to 12 


Legal Encyclopedias 


Tenant's right to exclusive use and enjoyment of leased premises. Am. Jur. 2d, Landlord and Tenant §§ 297 et seq. 
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§ 6. Complaint, petition, or declaration—For equitable relief..., 20BP2 Am. Jur. PI. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 6 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 6. Complaint, petition, or declaration—For equitable relief from nuisance and for damages 
—Request for temporary restraining order and preliminary injunction—General form 


Topic Summary Correlation Table 
[Caption, see § 2] 


COMPLAINT 


Plaintiff, ‘name of plaintiff], alleges: 


. Plaintiff resides at [street address of plaintiff], [name of city], [name of county], [name of state]. 
. Defendant resides at /street address of defendant], [name of city], [name of county], [name of state]. 


. Plaintiff is, and at all times mentioned in this complaint was, the owner of the real property located at /street address of plaintiff's 


property], [name of city], [name of county], [name of state]. Defendant is, and at all times mentioned in this complaint was, 
the owner of the real property located at /street address of defendant's property], [name of city], [name of county], [name of 
state], which is adjacent to the plaintiff's property. 


. On or about /date of incident], defendant [statement of acts or conduct of defendant constituting nuisance]. 


. As a result of defendant's conduct, /statement of facts showing how defendant's conduct interfered with plaintiff's use and 


enjoyment of plaintiff's property]. 


. As a result of defendant's conduct, /statement of injury suffered and damages caused]. 


. On or about /date of notice], plaintiff gave notice to defendant to abate the nuisance created by defendant's acts but defendant 


failed and refused to abate the nuisance, and continues to fail and refuse to do so. 


. Plaintiff has no adequate remedy at law or otherwise for the injury or damage caused by defendant's acts because /statement 


of reasons]. 


. Plaintiff will suffer irreparable harm, damage, and injury unless the acts and conduct of the defendant described above are 


enjoined because /statement of reasons]. 


10. The injury and damages suffered by plaintiff from the continuation by defendant of the conduct complained of greatly outweigh 


any hardship to defendant that might result from the abatement of the conduct complained of, in that [statement of facts showing 
that comparative injury from withholding relief would be greater than from granting relief]. 
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WHEREFORE, plaintiff requests that: 


1. A temporary restraining order issue restraining defendant, defendant's servants, agents, and employees, from /statement of 
conduct to be restrained], until a hearing is held on plaintiff's application for a preliminary injunction. 


2. A preliminary injunction be issued enjoining defendant, defendant's servants, agents, and employees, from /statement of conduct 
to be enjoined] during the pendency of this action. 


3. After final hearing, defendant, defendant's agent, servants, and employees, be permanently enjoined from /statement of conduct 


to be enjoined]. 


4. Plaintiff be awarded damages in the amount of $/dollar amount of damages], with interest from /date of commencement], 


until fully paid. 
5. Plaintiff be awarded costs incurred in this action. 
6. Plaintiff be granted such other relief as the court may deem just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 
West's Key Number Digest, Propertyiji=7 to 12 


A.L.R. Library 


Nuisance as entitling owner or occupant of real estate to recover damages for personal inconvenience, discomfort, annoyance, 
anguish, or sickness, distinct from, or in addition to, damages for depreciation in value of property or its use, 25 A.L.R.5th 568 





Legal Encyclopedias 


WESTLAW 


§ 6. Complaint, petition, or declaration—For equitable relief..., 20BP2 Am. Jur. Pl. &... 


Liability of landowner for use of landowner's premises causing injury to others. Am. Jur. 2d, Property §§ 31, 32; Am. Jur. 
2d, Premises Liability §§ 1 et seq. 


Trial Strategy 


Common-law Action for Noise Nuisance on Neighboring Land, 41 Am. Jur. Proof of Facts 3d 391 
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20BP2 Am. Jur. Pl. & Pr. Forms Property § 7 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 7. Complaint, petition, or declaration—For equitable relief from 
nuisance and for damages—Alternative allegations as to damages 


Topic Summary Correlation Table 
[Caption, see § 2] 


COMPLAINT 


Plaintiff, ‘name of plaintiff], alleges: 


. At all times mentioned in this complaint, plaintiff, ‘name of plaintiff], was the owner of certain real property situated at /street 
address of property], [name of city], [name of county], [name of state], which is described as follows: [Description of plaintiff's 
property]. 


. At all times mentioned in this complaint, defendants, /names of defendants], were the owners of other real property situated at 
[street address of real property], [name of city], [name of county], [name of state], which property is contiguous and adjacent 
to plaintiff's property described in Paragraph 1 of this complaint, and which is described as follows: [Description of defendants' 
property]. 


. Plaintiff does not know the true names of defendants DOES 1 through 50, inclusive, and therefore sues them by those fictitious 
names. Plaintiff is informed and believes, and on the basis of that information and belief alleges, that each of those defendants 
was in some manner intentionally, negligently, recklessly, or as the result of an extrahazardous activity, the proximate cause of 
the events, happenings, and occurrences alleged in this complaint that resulted in damage and injury to plaintiff. 


. Plaintiff is informed and believes, and on the basis of this information and belief alleges, that at all times mentioned in this 
complaint, defendants were the agents and employees of their codefendants, and in doing the things alleged in this complaint 
were acting within the course and scope of such agency and employment. 


. Commencing on or about /date of commencement], defendants [detailed allegation of facts indicating condition on or use of 
defendants' property that constituted nuisance]. 


. Defendants' use and maintenance of the property, as described in Paragraph 5, constitutes a nuisance under /citation of statute]. 
Such use is injurious to plaintiff's health and offensive to plaintiff's senses, so as to obstruct the free use of plaintiff's property, 
and interferes with plaintiff's comfortable enjoyment of life. 


. On or about /date of notice], plaintiff gave notice to defendants /names of defendants] to abate the nuisance by sending to 
each such defendant by certified mail return receipt requested a letter requesting the abatement of the nuisance, but defendants, 
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§ 7. Complaint, petition, or declaration—For equitable relief..., 20BP2 Am. Jur. Pl. &... 


and each of them, have failed to reply to the letter or to abate the nuisance. Copies of these letters are attached as Exhibits 
[designation of exhibits], and are incorporated by reference. 


[SELECT ONE OR MORE:] 


ioe) 


. As a proximate result of the nuisance created and maintained by defendants, as described in Paragraph 5, plaintiff has been 
damaged in the amount of $/dollar amount of damage], that amount [elements of damage]. 


[AND/OR:] 


O 


. Plaintiffs property has been diminished in value as a further and proximate result of the nuisance created by defendants in the 
amount of $/dollar amount of diminished value]. Unless the nuisance created by defendants is abated, plaintiff's property will 
continue to diminish in value. 


[AND/OR:] 


10. As a further and proximate result of the nuisance created by defendants, plaintiff has suffered extreme mental anguish and 
had to be placed under the care of a physician. [Description of any physical manifestations of plaintiff's mental suffering. ] 
Accordingly, plaintiff has suffered general damages in an amount to be determined by proof at trial. 


[AND/OR:] 


11. As a further and proximate result of the nuisance created by the defendants, plaintiff was required to obtain medical services 
and treatment in an amount to be determined by proof at trial (OPTIONAL: and will, in the future, be compelled to incur 
additional obligations for medical treatment in an amount to be determined by proof at trial]. [OPTIONAL: Plaintiffis informed 
and believes, and on the basis of this information and belief alleges that [he/she] has suffered permanent hearing loss as a 
proximate result of the nuisance created by defendants]. 


[AND/OR:] 


12. As a further and proximate result of the nuisance created by defendants, plaintiff's past and present earning capacity has been 
impaired in an amount to be determined by proof at trial. 


13. Plaintiff is informed and believes, and on the basis of this information and belief alleges, that unless restrained or enjoined 
by order of this court, defendants will continue to engage in and promote the activity constituting the nuisance described in 
Paragraph 5. Such conduct will result in irreparable harm to plaintiff, in that [description of irreparable nature of injury]. The 
threat of such irreparable and permanent damage justifies the issuance by this court of an injunction, as well as an award of 
money damages, as expressly authorized in /citation of statute]. 


14. Plaintiff has no adequate remedy at law for the injuries which plaintiff has suffered and will continue to suffer in the future. 


[OPTIONAL. 15. [Allegation of facts indicating fraud, malice, or oppression to provide basis for recovery of punitive damages /].] 
[END OF CHOICES] 


WHEREFORE, plaintiff requests judgment against defendants, and each of them, for the following: 


1. A preliminary and permanent injunction enjoining defendants from [statement of conduct to be enjoined with sufficient 
specificity for injunction to issue]; 


2. General damages in the amount of $/dollar amount of general damages] or according to proof; 
3. [OPTIONAL: [Statement of special damages], ] 
4. [OPTIONAL: [Statement of punitive damages], ] 


5. Costs of suit; and 
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6. Such other and further relief as the court deems just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 
West's Key Number Digest, Nuisances] to 58 


Legal Encyclopedias 


Liability of landowner for use of landowner's premises causing injury to others. Am. Jur. 2d, Property §§ 31, 32; Am. Jur. 


2d, Premises Liability §§ 1 et seq. 
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§ 8. Complaint, petition, or declaration—For equitable relief..., 20BP2 Am. Jur. Pl. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 8 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 8. Complaint, petition, or declaration—For equitable relief from nuisance and for damages— 
Mining on adjoining property altered flow and boundaries of river over partnership's property 


Topic Summary Correlation Table 
[Title of court] 


[[Name of plaintiff]/ 

[Name of partner 1], and [Name of partner 2], copartners doing business 

under the firm name and style of [name of firm]], 

Plaintiff(s), 
No. [docket number] 

v. [Name of document] 
[[Name of plaintiff]/ 

[Name of company], a partnership, and [Name of partner 1], and [Name of 

partner 2], partners associated and in business under the common name and 


style of such company]], 
Defendant(s). 


COMPLAINT 


Plaintiff, ‘name of plaintiff], alleges: 


. Plaintiff is, and at all times mentioned in this complaint was, a [/general/[other type of partnership]] partnership organized 
under the laws of /name of state], and brings this action in the name of the partnership. Its principal place of business is located 
in [name of city], [name of county], [name of state]. 


. Defendant, /name of defendant], referred to below as “corporation,” is now and at all times mentioned in this complaint was, 
a corporation organized and existing under the laws of /name of state], with its principal place of business located in /name 
of county], [name of state]. 


. Plaintiff does not know the true names of defendants DOES 1 through 50, inclusive, and therefore sues them by those fictitious 
names. Plaintiff is informed and believes, and on the basis of that information and belief alleges, that each of those defendants 
was in some manner intentionally, negligently, recklessly, or as the result of an extrahazardous activity, the proximate cause of 
the events, happenings, and occurrences alleged in this complaint that resulted in damage and injury to the plaintiff. 


. Plaintiff is informed and believes, and on the basis of this information and belief alleges, that at all times mentioned in this 
complaint, defendants were the agents and employees of their codefendants, and in doing the things alleged in this complaint 
were acting within the course and scope of such agency and employment. 
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5. At all times mentioned in this complaint, plaintiff was the record owner in fee simple of certain real property described in Exhibit 
[designation of exhibit], which is attached to this complaint and incorporated by this reference. The real property described in 
Exhibit /designation of exhibit] will be referred to as “plaintiff's property.” 


6. At all times mentioned in this complaint, corporation was the record owner in fee simple of certain real property described 
in Exhibit {designation of exhibit], which is attached to this complaint and incorporated by this reference. The real property 
described in Exhibit {designation of exhibit] will be referred to as “corporation's property.” 


7. Plaintiff's property lies to the east of corporation's property and abuts and adjoins corporation's property. The /name of river] 
runs through plaintiff's and corporation's property. Plaintiff's property is downstream. 


8. Plaintiff is informed and believes, and based on this information and belief alleges, that corporation has been granted a special 
permit to conduct sand and gravel mining operations on its property, by /name of county], (special permit case no. [permit case 
number]), and that this permit specifies the maximum depth of excavation and provides for a [number of feet/-foot buffer zone 
extending from plaintiff's property in which defendants are prohibited from mining or excavating. 


9. Beginning on /date of commencement], and continuing to the present time, defendants have been mining and excavating in 
direct violation of the special permit. Defendants have mined and excavated to depths significantly in excess of those provided 
by the special use permit and, additionally, have repeatedly excavated, mined, and conducted sand and gravel operations within 
the /number of feet]-foot buffer zone. 


10. Defendants’ illegal mining activities, as described in this complaint, have repeatedly occurred within the bed and boundaries 
of the /name of river]. 


11. Defendants' conduct, as alleged in this complaint, constitutes a nuisance within the meaning of [citation of statute], in that it is 
injurious to the use and enjoyment of plaintiff's property. More specifically, defendants' illegal mining activities have altered the 
flow and boundaries of the /name of river] and have greatly increased the potential for clear water scour on plaintiff's property. 


12. On or about /date of notification], plaintiff notified [name of county] regarding defendants' illegal mining activities. Plaintiff 
is informed and believes, and based on this information and belief alleges, that on or about /date of notification], [name of 
county], by and through the /name of agency], notified corporation that complaints had been received regarding its illegal 
mining activities. Despite such notice, defendants have refused, and continue to refuse, to abate the nuisance. 


13. Defendants have threatened to and will, unless restrained and enjoined by this court, continue to maintain the nuisance and 
the acts complained of here. Each and every act has been, and will be, without the consent, against the will, and in violation 
of plaintiff's rights. 


14. As a proximate result of this nuisance, plaintiffhas been damaged in the sum of $/dollar amount of damage] because [statement 
of reason]. 


15. Unless and until defendants are restrained by order of this court, it will be necessary for plaintiff to commence successive 
actions against defendants to secure compensation for damages sustained, thus requiring a multiplicity of suits. 


16. Unless and until defendants are enjoined from continuing their course of conduct, plaintiff will suffer irreparable injury, in that 
the /name of river] bed will continue to suffer disturbances to its flow and boundaries, and the usefulness and economic value 
of plaintiff's property will be substantially diminished, depriving plaintiff of the comfortable enjoyment of its property. 


17. Plaintiff has no plain, speedy, or adequate remedy at law and injunctive relief is expressly authorized by /citation of statute]. 


18. In maintaining the nuisance, defendants are acting with full knowledge of the consequences and damage being caused 
to plaintiff. Their conduct is willful, oppressive, and malicious. Plaintiff, therefore, is entitled to punitive damages against 
defendants in a sum sufficient to punish defendants and deter similar future conduct. 
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WHEREFORE, plaintiff requests judgment against defendants, and each of them, for the following: 


1. A preliminary and permanent injunction enjoining defendants from /statement of conduct to be enjoined with sufficient 
specificity for injunction to issue]; 


2. General damages in the amount of $/dollar amount of general damages]; 
3. [OPTIONAL: [Statement of special damages], ] 

4. Punitive damages; 

5. Costs of suit; and 

6. Such other and further relief as the court deems just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 
West's Key Number Digest, Nuisanceiji=l to 58 


Legal Encyclopedias 


Liability of landowner for use of landowner's premises causing injury to others. Am. Jur. 2d, Property §§ 31, 32; Am. Jur. 


2d, Premises Liability §§ 1 et seq. 
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20BP2 Am. Jur. Pl. & Pr. Forms Property § 9 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 9. Complaint, petition, or declaration—For equitable relief 
from nuisance and for damages—Pollution of air by factory 


Topic Summary Correlation Table 
[Caption, see § 2] 


COMPLAINT 


Plaintiff, ‘name of plaintiff], alleges: 


1. Plaintiff is a resident of [street address of plaintiff], [name of city], [name of county], [name of state]. 


2. Defendant is a corporation organized under the laws of /name of state], with its principal office located at /street address of 


office], [name of city], [name of county], [name of state]. 


3. Plaintiff is, and at all times mentioned in this complaint was, the owner of the real property located at /street address of plaintiff's 
property], [name of city], [name of county], [name of state]. Plaintiff resides at this location. Defendant is, and at all times 
mentioned in this complaint was, the owner of the real property located at /street address of defendant's property], [name of 
city], [name of county], [name of state], which is adjacent to plaintiff's property. Defendant owns and operates a factory on the 
property, which manufactures /type of product]. 


4. Since [date of reference], the factory has emitted, among other things, the following gases and particulants: /Statement of 
material that has been emitted]. 


5. Tests of air samples taken around the factory on /date of test 1], and [date of test 2], by [name of laboratory], an independent 
testing service and laboratory, showed the pollutants to be present in the following volumes: {Pollutants and volumes of each]. 
There are no other nonvehicular sources of the pollution within /statement of distance] of the factory. Vehicular traffic alone 
could not have produced pollution in excess of famount of pollution]. Air currents prevailing at the times and places the samples 
were taken were insufficient to add to or lessen substantially the volume of the pollution. Therefore, the factory was the sole 
significant source of the pollution. Affidavits of the scientist making the tests and drawing this conclusion are attached as 
Exhibits /designation of exhibits], and incorporated by reference. 


6. Defendant's operation of its factory so that the gases and particulates are emitted into the atmosphere constitutes a nuisance 
in fact, in that it endangers life and health and obstructs the reasonable and comfortable use of the surrounding and adjacent 


property. 


7. Plaintiff's residence is /distance of residence] [statement of direction] from the factory and well within the area from which 
the air samples were taken. 
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8. Plaintiff is {number of years] years old. 
9. Plaintiff does not now, and never has, smoked tobacco. 


10. Plaintiff was in excellent health until /date of symptoms development], when plaintiff developed the following symptoms of 
disease: [Statement of symptoms]. Plaintiff underwent medical treatment, but the symptoms worsened. At the time of the filing 
of this action, plaintiff was suffering from the following physical ailments: [Description of physical ailments]. 


11. Plaintiff's condition is diagnosed as [diagnosis of condition]. There is no known cure for the condition but continued exposure 
to the gases and particulates as those emitted by defendant's factory will hasten the course of the disease. 


12. Plaintiff is informed and believes and, based on that information and belief, alleges that the impairment of his/her] physical 
condition was and is directly and proximately caused by inhalation of the gases and particulates emitted by defendant's factory. 


13. As a proximate result of the nuisance maintained by defendant and of plaintiff's condition that resulted from the nuisance, 
plaintiff's life expectancy has been shortened by /number of years] years. Plaintiff has endured, and will have to endure in the 
future, great pain and suffering, all to plaintiff's damage in a sum which exceeds the minimum jurisdictional amount of this court. 


14. As a further proximate result of the nuisance maintained by defendant and of plaintiff's condition resulting from the nuisance, 
plaintiff has incurred the following expenses for necessary medical treatment, all of which charges are reasonable and customary 
in [name of county], [name of state]: ${dollar amount of physicians' services] for physicians' services; $/dollar amount of 
medical supplies] for medicine and medical supplies; $/dollar amount of hospital care] for hospital care; and $/dollar amount 
of nurses’ services] for nurses' services, all to plaintiff's further damage to date in the sum of $/dollar amount of damage]. In 
all reasonable probability, plaintiff will be compelled to expend additional sums for physicians’ care and for hospital services 
in the future. 


15. At the time the impairment of plaintiff's physical condition commenced, plaintiff was employed as a /designation of 
occupation] by [name of employer] and was earning $/dollar amount of weekly earning] per week. Plaintiff is still employed as 
a [designation of occupation] by [name of employer] but, as a further proximate result of the nuisance maintained by defendant 
and of plaintiff's condition resulting from the nuisance, plaintiff's ability to perform work as a [designation of occupation] has 
been impaired by /percentage amount/%. Plaintiff's earnings have been reduced by $/dollar amount of reduction] from the time 
of commencement of [his/her] condition to the present and will be reduced by at least $/dollar amount of reduction] throughout 
the remainder of plaintiff's lifetime, all to plaintiff's further damage in a sum which exceeds the minimum jurisdictional limit 
of this court. 


16. Because monetary damages could not adequately compensate plaintiff for the further irreparable injury to /his/her] health that 
would occur if defendant's factory continues to emit the described gases and particulates, plaintiffhas no adequate remedy at law. 


17. On or about /date of notice], plaintiff gave notice to defendant to abate the nuisance created by defendant's acts, but defendant 
failed and refused, and continues to fail and refuse to do so. 


WHEREFORE, plaintiff requests that: 


1. A day be appointed for a show cause hearing on the issue of whether the court should issue a temporary restraining order and 
a temporary injunction against the continuing emissions of the described gases and particulates from defendant's factory; 


2. Defendant be cited and notified to appear and answer on that day; 


3. At the conclusion of the hearing a temporary injunction issue from this court restraining defendant from continuing to operate its 
factory so that the gases and particulates, or any other gases, fumes, or substances threatening human health, are emitted from it; 
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4. A day be appointed for a final hearing on the merits and at the conclusion of the hearing the temporary injunction be made 
permanent; 


5. Plaintiff be awarded compensatory damages in an amount to be determined; 


6. Plaintiff be awarded special damages in the amount of $/dollar amount of special damages], which may be increased according 
to proof; 


7. Plaintiff be awarded costs of suit incurred; and 
8. Plaintiff be awarded such other and further relief as the court deems proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 


West's Key Number Digest, Nuisances] to 58 


Legal Encyclopedias 


Liability of landowner for use of landowner's premises causing injury to others. Am. Jur. 2d, Property §§ 31, 32; Am. Jur. 
2d, Premises Liability §§ 1 et seq. 


Trial Strategy 


Diminished Property Value Due to Environmental Contamination, 33 Am. Jur. Proof of Facts 3d 163 
Handling Air Pollution Damage Cases, 24 Am. Jur. Trials 243 
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§ 10. Complaint, petition, or declaration—For equitable..., 20BP2 Am. Jur. PI. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 10 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 10. Complaint, petition, or declaration—For equitable relief from 
nuisance and for damages—Pollution of air by factory—Punitive damages 


Topic Summary Correlation Table 
[Caption, see § 2] 


COMPLAINT 


Plaintiff, ‘name of plaintiff], alleges: 


. Plaintiff at all times mentioned resided at /street address of plaintiff], [name of city], [name of county], [name of state]. 


. Defendant, [name of defendant], at all times mentioned, was, and still is, a corporation organized under the laws of /name 


of state], with its principal place of business located at /street address of business place], [name of city], [name of county], 
[name of state]. 


. Plaintiff is the owner of a certain lot with the dwelling houses on it, in which /he/she] and [his/her] family have resided 


continuously for the past /number of years] years, and which has been plaintiff's family homestead for nearly [number of years] 
years. The land and residence is situated at /street address of land and residence], [name of city], [name of county], [name of 
state], to the northeast of the premises belonging to defendant and used by defendant as a factory and plant for the manufacture 
of bagging. 


. Defendant is the owner of a certain lot situated at /street address of defendant's lot], [name of city], [name of county], [name 


of state], and has erected on it a factory and plant for the manufacture of bagging, made, as plaintiff is informed and believes, 
from certain grasses and other material brought from /statement of source] and other foreign parts. 


. Some years ago, defendant maintained a jute factory to the westward of its present location, in which jute was manufactured 


and woven into bagging. Early in {number of year], defendant established a new plant at /street address of new plant], [name 
of city], [name of county], [name of state], in which it used the grasses, referred to in the preceding paragraph, in lieu of and 
instead mainly of the jute. In the course of manufacture, noxious, ill-smelling, and harmful gases and fumes are generated and 
discharged into the air by defendant, and also lint and dust and particles of the material used which are spread by the currents 
of air and winds and are blown into and on the premises and rooms and houses of plaintiff, causing great irritation to plaintiff 
and [his/her] family, and seriously impairing their health and comfort, and destroying the enjoyment of their home as a place 
of residence. The prevailing winds during the spring and summer months are largely from the south and southwest, and blow 
and carry into the residence and home of plaintiff the fumes, gases, lint, dust, etc. The fumes and gases are acrid, noxious, 
offensive, and unhealthy, and are destructive of the comfort of plaintiff and plaintiff's family, and constitute a nuisance, which 
should be abated. 
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6. Early in [name of month] [number of year], complaint was made to defendant by plaintiff about the fumes and gases, lint, dust, 
etc., which were being spread onto plaintiff's premises through the operations of defendant, but defendant continued to operate 
its factory. Early in [name of month] [number of year], written notice was again given to defendant; but defendant has willfully 
and wantonly continued to release and discharge the fumes and gases and dust and lint into the air, with a wanton disregard to 
the comfort and rights of plaintiff. Plaintiff is therefore entitled to an award of punitive damages. 


7. As a result of the wrongful use of its premises by defendant, and the continued operation and maintenance of the factory and 
plant, the dwelling of plaintiff has been rendered uncomfortable and unfit for the enjoyment of life and property. Plaintiff has 
been impaired in health, has been confined to /his/her] bed since [date of reference], and has been ordered by [his/her] physician 
to seek another home. The value of plaintiff's premises has been diminished and its sale rendered difficult, if not impossible, 
with the result that plaintiff is unable to obey the instructions of /his/her] physician and move, all to plaintiffs damage in the 
sum of $/dollar amount of damages]. 


WHEREFORE, plaintiff requests judgment against defendant for compensatory and punitive damages within the jurisdiction 
of this court, and to be proved at trial, costs, and such other and further relief as the court deems just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 
West's Key Number Digest, Nuisances] to 58 


Legal Encyclopedias 


Liability of landowner for use of landowner's premises causing injury to others. Am. Jur. 2d, Property §§ 31, 32; Am. Jur. 


2d, Premises Liability §§ 1 et seq. 
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§ 11. Complaint, petition, or declaration—For injunctive..., 20BP2 Am. Jur. PI. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 11 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 11. Complaint, petition, or declaration—For injunctive relief and damages 
—To enjoin trespass and abate nuisance and review administrative decision 
—Discharge of waste water and storm water onto plaintiffs’ property 


Topic Summary Correlation Table 


[Title of court] 
[Name of plaintiff], 
Plaintiff, 
v. No. /docket number] 
[Name of document] 
The //name of state]/ 


[name of state agency, board, 
or commission] ], 
Defendant. 


COMPLAINT AND PETITION TO REVIEW 


Plaintiffs-Petitioners, /names of plaintiffs-petitioners] for their complaint and petition for review, state as follows: 


Parties 


. Plaintiffs-Petitioners (“Plaintiffs”) own approximately /number of acres] acres of property located /location of property] 


(“Plaintiffs' property”). Plaintiffs have resided on their property since /year of residence]. 


. Defendant-Respondent, /name of defendant-respondent/, (“Defendant”) has an interest in approximately /number of acres]- 


acres of land located north of Plaintiffs' property at /location of defendant's property] (“Defendant's property”). 


. Respondent Department of Natural Resources (“DNR”) is a department of /name of state]. Pursuant to Executive Order /number 


of executive order], the powers of the former Water Resources Commission (“WRC”) are now exercised by DNR. 


Jurisdiction and Venue 


. The /name of state] Environmental Protection Act provides that the /designation of court] court having jurisdiction where the 


alleged violation occurred or is likely to occur has jurisdiction over claims arising under the act. [Citation of statute]. 
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5. Under the Administrative Procedure Act, the /designation of court] court in the jurisdiction where the petitioner resides has 
jurisdiction over appeals from administrative decisions. [Citation of statute]. 


6. The amount in controversy in the common law claims exceeds $/current jurisdictional dollar amount of claim]. 


7. Venue is proper in /designation of court] court because Defendant has an interest in real property in /name of county]. Venue 
is proper pursuant to [citation of statute]. 


General Allegations 


8. Defendant intends to build a mobile home park on Defendant's property. 


9. On information and belief, the Village of /name of village] (“Village”) is unwilling to allow Defendant to use the Village sewage 
disposal system for the domestic wastes which the mobile home park will produce. 


10. Defendant intends to construct an on-site sewage treatment plant for the wastes which the mobile home park will produce. 


11. The proposed sewage treatment plant will discharge up to [number of gallons] gallons per day of treated wastewater into a 
wetland north of {location of wetland] on Defendant's property, commonly known as the /name of wetland] Wetland. 


12. The treated wastewater will contain up to 0.5 mg/1 of phosphorous and other chemicals. 


13. In addition, on information and belief, Defendant intends to build a storm sewage system to handle the storm water which will 
flow from the roofs of the mobile homes and from the streets which will be built in the mobile home park. 


14. On information and belief, Defendant intends to discharge the storm water into the /name of wetland] Wetland. 


15. There is a substantial wetland on Plaintiffs' property (“Plaintiffs' Wetland”), extending from /location of plaintiffs' wetland], 
which is downgradient of the [name of wetland] Wetland. 


16. The wastewater and storm water discharge into /name of wetland] Wetland will flow through a culvert under /name of road] 
Road and onto Plaintiffs' property across Plaintiffs’ Wetland. 


17. Part of the phosphorous in the treated wastewater will be absorbed in Plaintiffs' Wetland and will cause /name of wetland] 
Wetland to become virtually a complete cattail monotype marsh. 


18. Plaintiffs' Wetland is contiguous to /name of lake] Lake, but there are no channels, streams or water courses through Plaintiffs’ 
Wetland. During part of the year, Plaintiffs' Wetland dries out. 


19. Plaintiffs' Wetland is land and is not a surface water body, is not a water course and is not navigable. 
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20. Plaintiffs' Wetland is the Plaintiffs’ private property. Plaintiffs' Wetland is not public property, nor is Plaintiffs' Wetland 
impressed with a public trust for purposes of disposal of wastewater from off-site. 


21. Plaintiffs have not consented to the discharge of wastewater or the unnatural discharge of storm water onto and over their 
private property by Defendant or any other person. 


22. After flowing over Plaintiffs' property, the treated wastewater and storm water from Defendant's proposed mobile home park 
will then flow into /name of lake] Lake. 


23. The phosphorous in the treated wastewater will increase algal bloom, decrease water clarity and decrease water quality in 
[name of lake] Lake. 


Administrative Proceedings 


24. On /date of filing], Defendant filed an application with the DNR pursuant to the Water Resources Commission Act, former 
[citation of statute], for an NPDES permit to discharge treated wastewater into [name of wetland] Wetland. 


25. The WRC issued Defendant an NPDES permit, number /number of permit], which allowed Defendant to discharge treated 
sewage into /name of wetland] Wetland. 


26. Plaintiffs filed a petition for a contested case hearing, dated /date of petition], challenging the issuance of the NPDES permit 
to Defendant, pursuant to the Water Resources Commission Act, then codified as /citation of statute], now codified as [citation 
of recodified statute]. 


27. The petition requested that the NPDES permit be denied because, inter alia: 


(a) the permit illegally authorized a trespass over Plaintiffs' property; 


(b) the permit would cause pollution, impairment or destruction of ground waters, surface waters and land; and 


(c) the permit would degrade water quality in violation of /citation of administrative rule], the DNR nondegradation rule. 


28. The contested case hearing was assigned to an administrative law judge for hearing on /date of assignment]. 


29. On [date of hearing] , the administrative law judge granted Defendant's motion for partial summary disposition, and determined 
that, inter alia, the DNR did not have jurisdiction over the trespass issue. 


30. The administrative law judge held the contested case hearing on the issues of water pollution and violation of the 
nondegradation rule during /names of months], [identification of year]. 
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31. In [his/her] proposal for decision, dated /date of proposed decision], the administrative law judge determined that the proposed 


effluent discharge would not degrade either surface or ground water, or the vegetation on Plaintiffs’ Wetland. 


32. Respondent DNR issued a final order, dated /date of order], which adopted the proposal for decision of the administrative 
law judge in all material respects. A copy of DNR's final order is attached as Exhibit [designation of exhibit], and incorporated 
by reference. 


33. The final order denied Plaintiffs' petition and sustained the decision of the DNR to issue the NPDES permit to Defendant. 


34. Plaintiffs have exhausted their administrative remedies regarding the decision to issue the NPDES permit to Defendant. 


Count I. 
Trespass 


35. Plaintiffs repeat and reallege paragraphs 1 through 34. 


36. Defendant's discharge of treated wastewater and storm water into /name of wetland] Wetland will increase the flow of water 
over Plaintiffs’ property in an unnatural fashion. 


37. The flow of wastewater and storm water over the Plaintiffs' property will be continuous, uninterrupted and will be as much 
as [number of gallons]-gallons per minute. 


38. Plaintiffs have not consented to this increased, continuous and uninterrupted flow of water over their property. 


39. Plaintiffs will suffer repeated and continuous damages as the result of the increased and unnatural effluent flow over their 
property. 


40. If Defendant is allowed to discharge treated wastewater and storm water in a manner which will allow this increased, continuous 
and uninterrupted flow over Plaintiffs' property, Plaintiffs will suffer irreparable harm and have no adequate remedy at law. 


Count IT. 
Nuisance 


41. Plaintiffs repeat and reallege paragraphs | through 40. 


42. The discharge of wastewater and storm water by Defendant will deprive Plaintiffs of the reasonable and comfortable enjoyment 
and use of their property. 


43. Plaintiffs will suffer repeated and continuous damages as a result of the increased and uninterrupted flow of water over their 
property from Defendant's proposed mobile home park. 
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44. Plaintiffs will suffer irreparable harm and have no adequate remedy at law. 


Count III. 
[Name of state] Environmental Protection Act 


45. Plaintiffs repeat and reallege paragraphs | through 44. 


46. The /name of state] Environmental Protection Act, part [number of part] of the Natural Resources and Environmental 
Protection Act, /citation of statute], creates a private cause of action for declaratory and equitable relief against any person for 
the protection of the air, water and other natural resources and the public trust in these resources from pollution, impairment 
or destruction. See /citation of statute]. 


47. The discharge of treated wastewater and storm water from the proposed mobile home park will pollute the waters of /name 
of lake] Lake. 


48. The effluent flow from the proposed mobile home park will impair Plaintiffs’ Wetland. 


49. The conduct of Defendant is likely to pollute, impair or destroy the water or other natural resources or the public trust in those 
resources of /name of state], in violation of the Environmental Protection Act. 


50. The impact from the discharges from the proposed mobile home park on the water, other natural resources and the public trust 
in those resources of /name of state] is such that judicial intervention is warranted. 


Count IV. 
Petition for Review 


51. Plaintiffs repeat and reallege paragraphs 1 through 50. 


52. Plaintiffs' petition for review of the decision entered on [date of decision], by the Department of Natural Resources is attached 
as Exhibit [designation of exhibit]. 


53. Respondent DNR has denied Plaintiffs' petition to reverse the decision to issue the NPDES permit. 


54. Plaintiffs have exhausted their administrative remedies to appeal the decision of the DNR to issue the NPDES permit. 


55. The decision of the DNR to issue the NPDES permit: 


(a) violates the EPA by allowing Defendant to pollute the waters of [name of lake] Lake and to impair Plaintiffs' Wetland; and 


(b) violates DNR's antidegradation rule (/citation of rule]) by allowing Defendant to lower the water quality in /name of lake] Lake. 
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56. The DNR issued the NPDES permit and denied the petition to contest the issuance of this permit without following its own 
administrative procedures. 


57. The decision by the DNR to issue the NPDES permit exceeded the statutory authority and jurisdiction of the DNR because: 


(a) the NPDES permit will allow Defendant to cause a trespass onto Plaintiffs' property; and 


(b) the NPDES permit will allow Defendant to pollute /name of lake] Lake and to impair Plaintiffs' Wetland. 


58. The decision of the DNR to issue the NPDES permit was not supported by competent, material and substantial evidence on 
the whole record because: 


(a) Defendant introduced no evidence to meet its burden of proving that Defendant's lowering water quality in violation of the 
antidegradation rule: (1) will not be unreasonable; (ii) is in the public interest under existing circumstances; (iii) is necessary to 
accommodate social or economic development; and (iv) that there are no prudent and feasible alternatives to lowering water 


quality; 


(b) The review completed by the Environmental Assessment section of the DNR was performed without any study of any impacts 
on any river, lake or stream; 


(c) Defendant did not offer any experts competent to testify regarding the environmental impact of the proposed discharge on 
[name of lake] Lake; and 


(d) There was no factual basis for the nondegradation statement in the DNR staff memorandum to the Water Resources Commission 
dated /date of memorandum]. 


59. The decision of the DNR to issue the NPDES permit was arbitrary and capricious because: 


(a) the permit allows Defendant to trespass onto Plaintiffs' property; 


(b) the permit allows Defendant to pollute the waters of [name of lake] Lake and to impair Plaintiffs' Wetland; and 


(c) the permit allows Defendant to violate the DNR's antidegradation rule. 


60. The decision of the DNR to issue the NPDES permit was affected by substantial and material errors of law because: 


(a) Defendant did not meet its burden of proof that its lowering water quality in violation of the antidegradation rule: (i) will not 
be unreasonable; (ii) is in the public interest under existing circumstances; (iii) is necessary to accommodate social or economic 
development; and (iv) that there are no prudent and feasible alternatives to lowering water quality; 


(b) issuing the NPDES permit allows Defendant to trespass on Plaintiffs' property; and 
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(c) issuing the NPDES permit allows Defendant to pollute /name of lake] Lake and to impair Plaintiffs' Wetland in violation of 
the EPA. 


61. Plaintiffs will be harmed by the issuance of the NPDES permit because the permit will allow Defendant to cause an unauthorized 
trespass on Plaintiffs' property and to create a nuisance on the Plaintiffs' property. 


WHEREFORE, Plaintiffs-Petitioners, /names of plaintiffs-petitioners], request that this court enter a judgment in their favor and 
against Defendant-Respondent, /name of defendant-respondent] and Respondent Department of Natural Resources, as follows: 


1. Award the Plaintiffs-Petitioners damages in excess of $/dollar amount of damages]; 


2. Order Defendant-Respondent not to discharge treated wastewater or storm water at a rate above the normal flow across the 
Plaintiffs-Petitioners' property; 


3. Order Defendant-Respondent to clean up any damages to the water, natural resources, or the public trust in those resources 
caused by its actions; 


4. Reverse the decision of the DNR to issue the NPDES permit; and 


5. Award Plaintiffs-Petitioners interest and costs, including expert and attorney fees, and such other and further relief as the court 
deems just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiffs] 
Attorney for Plaintiffs 


Notes 


West's Key Number Digest 


West's Key Number Digest, Nuisanceiji=! to 58 





| Legal Encyclopedias | 
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Liability of landowner for use of landowner's premises causing injury to others. Am. Jur. 2d, Property §§ 31, 32; Am. Jur. 
2d, Premises Liability §§ 1 et seq. 
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20BP2 Am. Jur. Pl. & Pr. Forms Property § 12 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 12. Complaint, petition, or declaration—To recover damages 
from tenant for committing negligent waste to leased premises— 
To enjoin tenant from selling orchard products reserved to landlord 


Topic Summary Correlation Table 
[Caption, see § 2] 


COMPLAINT 


Plaintiff, ‘name of plaintiff], alleges: 


. Plaintiff and defendant are residents of {name of county], [name of state]. 


. Plaintiff owns the following-described real property: [Legal description of real property], which was leased to defendant on 


[date of lease], for a period of [term of lease], subject to certain terms and conditions as indicated in plaintiff's lease, a copy of 
which is attached as Exhibit /designation of exhibit] and incorporated by reference. 


. Defendant entered on plaintiff's premises and occupied them as plaintiff's tenant on /date of occupation], and defendant still 


occupies, and at the times mentioned did occupy, the property as plaintiff's tenant. 


. Since on or about /date of waste disposal], defendant has committed waste on plaintiff's leased premises by /description of 


waste], in violation of the express terms and conditions of the lease under which defendant occupies the property, causing 
permanent and irreparable injury to plaintiff's freehold. 


. As a direct and proximate result of defendant's conduct, plaintiff has sustained damages of $/dollar amount of damages] to 


the freehold. 


. From on or about /date of commencement], to on or about /date of termination], inclusive, defendant also violated the specific 


terms and conditions of the lease by selling fruit from plaintiffs orchards, fruit that was reserved by plaintiff in the lease to 
plaintiffs own use and which defendant was expressly prohibited from picking, selling, or otherwise disturbing. The value of 
the fruit wrongfully sold by defendant was $/dollar amount of fruit value]. 


7. On information and belief, plaintiff alleges that defendant will continue to pick and sell fruit from plaintiff's orchards, in violation 


of the express terms of defendant's lease reserving the fruit to plaintiff, unless defendant is enjoined and restrained from doing 
so. The recovery by plaintiff of damages would be an inadequate remedy, since plaintiff would have to bring a multiplicity of 
suits to seek compensation for successive illegal sales by defendant of plaintiff's fruit. 


WHEREFORE, plaintiff requests: 
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1. An injunction restraining defendant from further picking and sales of plaintiff's fruit; 


2. Damages of $/dollar amount of damages for fruit loss] for plaintiff's loss of fruit already wrongfully sold by defendant for 
defendant's own use; 


3. Damages of $/dollar amount of damages for waste] sustained by plaintiff as a result of defendant's waste committed on plaintiff's 
freehold; 


4. Costs of this suit; and 
5. Such other and further relief as this court may deem just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 
West's Key Number Digest, Waste =] et seq. 


A.L.R. Library 


What constitutes waste justifying appointment of receiver of mortgaged property, 55 A.L.R.3d 1041 


Legal Encyclopedias 


Tenant's duty to avoid waste. Am. Jur. 2d, Landlord and Tenant §§ 670 et seq. 





| Trial Strategy | 
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Remedies for Waste Committed by Tenant for Life or Years or by Other Party in Possession of Real Property, 47 Am. Jur. 
Proof of Facts 3d 399 
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20BP2 Am. Jur. Pl. & Pr. Forms Property § 13 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 13. Complaint, petition, or declaration—To recover compensatory and punitive damages from 
tenant committing intentional, willful, and malicious waste to leased premises—Attorney fees 


Topic Summary Correlation Table 
[Caption, see § 2] 


COMPLAINT 


Plaintiff, ‘name of plaintiff], alleges: 


. Plaintiff, /name of plaintiff], is now, and at all times mentioned in this complaint was, a resident of /name of county], [name 
of state]. 


. Defendant, /name of tenant], is now, and at all times mentioned in this complaint was, a resident of /name of county], [name 
of state]. 


. On or about /date of lease], plaintiff and defendant entered into a lease, under the terms of which plaintiff leased to defendant 
certain property owned by plaintiff and located at /street address of property], [name of city], [name of county], [name of 
state] (the “property”). A copy of the lease is attached to this complaint as Exhibit /designation of exhibit] and incorporated 
by reference. 


. On or about /date of incident], defendant [description of details of defendant's activity that constituted waste]. 


. The lease entered into between plaintiff and defendant imposed various continuing obligations on defendant, including but not 
limited to the following: /quotation of lease provisions requiring lessee to not commit waste on property]. 


. On or about /date of discovery], plaintiff discovered [description of discovery of waste]. 


. The conduct of defendant described above constitutes waste and has permanently diminished and depreciated the market value 
of the property and has impaired the marketability and usefulness of the property. 


. As a direct and proximate result of the waste committed by defendant, plaintiff has suffered the following expenses, losses, 
and damages: [Description of damages]. 


. Plaintiff has incurred and will continue to incur reasonable attorney fees, costs, and expenses in prosecuting this action. Under 
the terms of the lease entered into by plaintiff and defendant, plaintiff is entitled to request those fees, expenses, and costs. 


10. Defendant's conduct in committing waste on the property was intentional, willful, and malicious, with full knowledge that 
it would result in substantial damage to the property and plaintiff's interest in the property, in that [description of intentional, 
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willful and malicious activity]. Plaintiff, therefore, is entitled to recover punitive damages from defendant pursuant to [citation 
of statute]. 


11. If defendant is allowed to continue /description of activity that constitutes waste], the property will suffer great and irreparable 
harm, for which plaintiff has no adequate remedy at law. 


WHEREFORE, plaintiff requests judgment against defendant for: 


1. A preliminary and permanent injunction, as authorized by /citation of statute], requiring defendant to cease and desist from 
[statement of defendant's activity that constitutes waste]; 


2. Compensatory damages in an amount to be proven at trial, but within the jurisdiction of this court; 


3. Plaintiff's costs and expenses, including reasonable attorney fees, incurred in prosecuting this action, in accordance with the 
terms of the lease; 


4. Punitive damages from defendant for waste, pursuant to /citation of statute]; 
5. Prejudgment interest; and 
6. Such other and further relief as the court may deem just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 


West's Key Number Digest, Waste =] et seq. 


Legal Encyclopedias 


Practice and procedure in actions involving property. Am. Jur. 2d, Property §§ 37 et seq. 
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20BP2 Am. Jur. Pl. & Pr. Forms Property § 14 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 14. Complaint, petition or declaration—For 
contributions—Taxes on jointly owned hunting cabin 


Topic Summary Correlation Table 
[Caption, see § 2] 


COMPLAINT 


Plaintiff alleges: 


Facts 


ee 


. The plaintiff is a person residing at /address of plaintiff]. 


N 


. The defendant is a person residing at /address of defendant]. 


3. On /date of purchase], the plaintiff and defendant purchased property located at /address of property], to be used a hunting cabin. 


D 


. The property is owned by the plaintiff and defendant as /joint tenants/tenants in common]. 


Nn 


. On various dates, the plaintiff has expended monies for the upkeep of the property in question, including but not limited to 
repairs, taxes, maintenance, heating, and general upkeep. 


an 


. To date, the plaintiff has expended in excess of $/dollar amount of expenditure]. 


7. The plaintiff has made demand that the defendant make contributions in kind with /his/her] ownership interest, which is $/dollar 
amount of ownership interest]. 


8. Notwithstanding such demands, the defendant has failed to make contributions. 


Contribution 
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9. The allegations of Paragraphs | through 8 are incorporated here by reference. 


10. The proportionate contribution for expenditures incurred to protect the property are owed by /name of defendant] as a joint 
owner of the property located at /address of property]. 


11. The plaintiff is owed $/dollar amount of sum owed] as a proportionate contribution by the defendant. 


WHEREFORE, the plaintiff requests that this court: 


i. Enter an award for contribution; 
ii. Award the plaintiff /his/her] costs; and 


iii. Any other relief that is deemed just. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


Practice Notes 


Contributions for maintenance of jointly owned property are typically required. However, if a joint tenant has ejected the 
cotenant, then a claim of ouster may be invoked to defeat a claim for contribution. 


West's Key Number Digest 
West's Key Number Digest, Propertyiji=7 to 12 


Legal Encyclopedias 


Practice and procedure in actions involving property. Am. Jur. 2d, Property §§ 37 et seq. 
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§ 15. Complaint, petition, or declaration—For damages and..., 20BP2 Am. Jur. PI. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 15 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 15. Complaint, petition, or declaration—For damages 
and injunctive relief—Trespass—General form 


Topic Summary Correlation Table 
[Caption, see § 2] 


COMPLAINT 


Plaintiff, ‘name of plaintiff], alleges: 


. Plaintiff is, and at all times mentioned in this complaint was, a resident of [street address of plaintiff], [name of city], [name 


of county], [name of state]. 


. Defendant, /name of defendant], is, and at all times mentioned in this complaint was, a resident of [street address of defendant], 


[name of city], [name of county], [name of state]. 


. Plaintiff does not know the true names of defendants DOES 1 through 50, inclusive, and therefore sues them by those fictitious 


names. Plaintiff is informed and believes, and on the basis of that information and belief alleges, that each of those defendants 
was in some manner intentionally, negligently, recklessly, or as the result of an extrahazardous activity, proximately responsible 
for the events and happenings alleged in this complaint and for plaintiff's injuries and damages. 


. Plaintiff is informed and believes, and on the basis of this information and belief alleges, that at all times mentioned in this 


complaint, defendants were the agents and employees of their codefendants, and in doing the things alleged in this complaint 
were acting within the course and scope of that agency and employment. 


. On or about /date of possession], plaintiff was in possession of certain real property situated at /street address of real property], 


[name of city], [name of county], [name of state], which is described as follows: [Description of property]. 


. On [date of plaintiff's possession of property], and for a period of [period of time] before that date, plaintiff was using the 


property described in Paragraph 5 as /statement of use]. 


On or about /date of alleged trespass], defendants, without the consent or authority and against the will of plaintiff, entered 
onto the property described in Paragraph 5 as follows: [Detailed description of defendants' entry on property]. 


. Plaintiff advised defendants on /date of advising], by [method of notice], that defendants were trespassing on plaintiff's land 


without any right or authority to do so, and without plaintiff's consent. Plaintiff further demanded that defendants leave plaintiff's 
property immediately and refrain from any further entry on plaintiff's property. 
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9. On or about /date of trespassing], defendants again entered plaintiff's land against plaintiff's will and without plaintiff's consent, 
and /description of further and continuing acts of damaging conduct by defendant]. 


10. Defendants threaten and assert that they will continue to trespass, and therefore continue to deprive plaintiff of plaintiff's right 
to exclusive possession of the property. Plaintiff is informed and believes, and on the basis of that information and belief alleges, 
that unless restrained by this court, defendants will continue to trespass against plaintiff's property. Such trespassory conduct 
by defendants will result in irreparable harm to plaintiff, in that (description of irreparable nature of injury]. 


11. Defendants’ continuing trespassory conduct, as alleged in this complaint, will require plaintiff to bring a multiplicity of actions 
to protect plaintiff's property interests, thereby rendering plaintiff's remedy at law inadequate. 


12. As a result of defendants’ conduct, as alleged in this complaint, plaintiff has been deprived of the use of the property for a 
period of /period of time], to plaintiff's damage in the approximate sum of $/dollar amount of damage]. 


[OPTIONAL: 13. [Allegation of facts indicating fraud, malice, or oppression to provide basis for recovery of punitive damages].] 
[OPTIONAL: 14. [Allegation of basis for recovery of damages for emotional distress].] 


WHEREFORE, plaintiff requests judgment against defendants, and each of them, as follows: 


1. Defendants be enjoined during the pendency of this action, and permanently thereafter, from /statement of conduct to be enjoined 
with sufficient specificity for injunction to issue]; 


2. General damages in the amount of $/dollar amount of general damages]; 
3. [OPTIONAL: Punitive damages in the amount of $[dollar amount of punitive damages /];] 


4. [OPTIONAL: Damages for emotional distress in the amount of $[dollar amount of damages] or in an amount to be established 
by proof at trial; ] 


5. [OPTIONAL: Reasonable attorney fees, pursuant to [citation of statute];] 
6. Costs of suit; and 
7. Such other and further relief as the court deems just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


| West's Key Number Digest | 
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| West's Key Number Digest, Trespass] to 75 | 


A.L.R. Library 


Modern status of rules conditioning landowner's liability upon status of injured party as invitee, licensee, or trespasser, 22 
A.L.R.4th 294 


Legal Encyclopedias 


Practice and procedure in actions involving property. Am. Jur. 2d, Property §§ 37 et seq. 
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§ 16. Complaint, petition, or declaration—To quiet title—To..., 20BP2 Am. Jur. PI. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 16 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 16. Complaint, petition, or declaration—To quiet title—To enjoin 
trespassing and cutting of timber on land—To recover damages— 
By property owner—Against defendants who claim ownership to land 


Topic Summary Correlation Table 
[Title of court] 


The /State of [name of state]/ 
[People of the State of 
[name of state]] upon the 


relation of [name of 


petitioner], No. [docket number] 
Petitioner, [Name of document] 
v. 
[Name of respondent], 
Respondent. 
COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


1. Plaintiff at all times mentioned was, and still is, a corporation organized under the laws of /name of state], with its principal 
place of business located at /street address of business place], [name of city], [name of county], [name of state]. 


2. Defendant, /name of defendant 1], at all times mentioned, was, and still is a resident of /name of city], [name of county], 
[name of state]. 


3. Defendant, /name of defendant 2], at all times mentioned, was, and still is a resident of /name of city], [name of county], 
[name of state]. 


4. Plaintiff is the owner and in possession of the following-described lands situated in {location of lands] and in the [designation 
of division] Division of the District of [name of state], namely: [Description of lands]. 


5. There is on the lands a quantity of growing and standing timber consisting of /description of timber] and other kinds and 
character of timber. 


6. Defendants, and each of them, claim to be the owners of the legal title to the above-described lands and timber on it, the exact 
nature of which claim of title being unknown to plaintiff except that defendants have caused to be placed on the deed records 
of [name of county], [name of state], a deed from [names of grantors], as grantors, to [names of grantees], as grantees, which 
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deed is dated /date of deed], and was filed of record on the same day, at page /number of page], and purports to convey the 
following-described lands: [Description of lands]. 


N 


. All of the lands described in the deed from /date of recordation], to [date of recordation], are owned by plaintiff. The deed 
from /date of recordation], to [date of recordation], which is recorded is a cloud on plaintiff's title to the land above-described 
and it should, therefore, be canceled, set aside, and nullified. 


oo 


. Plaintiff is informed and believes, and therefore alleges, that in addition to the assertion and claim of an interest in and the 
title to the lands described in the deed from /date of recordation], to [date of recordation], and the timber growing on same, 
defendants, and each of them, also claim an interest in and title to all of the other lands described above, and timber growing on 
the lands, owned by plaintiff. The exact nature of the claim of title of defendants, and each of them, in and to all of the lands, 
and timber growing on them, described above, is unknown to plaintiff. Plaintiff states the claim or claims of defendants, and 
each of them, of an interest in and title to the described lands and timber growing on the lands is and are inferior and subordinate 
to the title of plaintiff to same. The claim or claims of defendants, and each of them, constitute a cloud on the title of plaintiff 
to the described lands and should, therefore, be canceled, set aside, and held for naught. 


9. Plaintiff is informed and believes, and therefore alleges, that defendants, and each of them, entered on the described lands on 
or about /date of entry], erected a sawmill, and commenced cutting the standing timber on the lands. Defendants, and each 
of them, are now cutting and sawing the standing timber into lumber and removing it from the described lands. Defendants, 
and each of them, are also threatening to cut all of the growing timber on the described lands, to which defendants have no 
right, title, or interest. 


10. The principal part of the timber on the lands that defendants are cutting and removing consists of {description of timber]. 
This part of the timber is now growing rapidly and increasing in value from year to year. If defendants are permitted to cut 
and remove the timber from the lands involved, plaintiff will sustain irreparable damage, injury, and loss, since it will not be 
able to definitely establish and prove the amount of its damage, injury, and loss. The growing and standing timber that has been 
cut is depreciating in value. 


11. Plaintiff is informed and believes, and therefore alleges, that defendants, in cutting and removing the timber for lumber 
purposes, are also carelessly and negligently cutting and destroying a large amount of young timber that will be valuable for 
commercial purposes in a short time. If the same is cut and destroyed, it will have no market value. 


12. Plaintiff is informed and believes, and therefore alleges, that defendants, and each of them, are transporting the timber cut 
from the lands involved out of the jurisdiction of this court for the purpose of depriving plaintiff, which is the true owner of the 
timber, of same, and also of defeating this court of its jurisdiction. 


13. The amount, kind, and value of the timber so cut and removed is unknown to plaintiff but is a matter within the knowledge 
of defendants and each of them. 


14. The freehold interest of plaintiff to the above-described lands has been damaged by various and sundry acts of vandalism 
committed by defendants, and each of them, and their agents, servants, and employees, in entering on and crossing the lands 
and cutting and removing the timber from lands owned by plaintiff. The extent of the damages is unknown to plaintiff. 


15. Defendants, and each of them, their agents, servants, and employees, are trespassers on the lands involved. They have 
committed and are now committing and threatening to commit many other acts of trespass. Plaintiff will be required to prosecute 
numerous suits at a great expense if it should be required to resort to actions for damages for redress. 


16. All of the acts complained of have caused and are now causing plaintiff irreparable damage, injury, and loss, and plaintiff's 
remedy at law is inadequate. 


WHEREFORE, plaintiff requests that: 


WESTLAW 


§ 16. Complaint, petition, or declaration—To quiet title—To..., 20BP2 Am. Jur. PI. &... 


. Damages sustained by plaintiff by reason of the unlawful acts of defendants be ascertained, and plaintiff have judgment in the 
amount of those damages against defendants, and each of them, and also for treble damages for the value of the timber cut, and 
each of defendants be decreed to pay plaintiff the amount of such damages. 


. The claims of defendants, and each of them, to the above-described lands and the timber on them be decreed inferior and 
subordinate to that of plaintiff, and such claims be declared a cloud on the title of plaintiff to the lands and timber removed from 
the lands and title to the lands and timber be quieted in plaintiff. 


. Defendants, and each of them, their agents, attorneys, servants, employees, clerks, workers, and each and every one claiming or 
holding under or through defendants, or in any way connected with their business, be perpetually enjoined and restrained from 
entering onto the above-described lands, or any of it, and from cutting or removing from the lands any of the timber on them, 
standing or cut, or in removing, selling, or otherwise disposing of the timber or lumber which may have been cut or removed 
from the lands, or in exercising or attempting to exercise any control or dominion over the lands involved in this action. 


. Each of defendants and all of their agents, attorneys, servants, employees, clerks, workers, and each and every person claiming 
or holding under or through defendants, or in any way connected with their business, be enjoined and restrained during the 
pendency of this action. 


. A receiver be appointed to take charge of and preserve all the timber and lumber which has been cut or removed from the lands 
and hold same subject to the further orders of the court. 


. Costs, and such other and further relief as the court may deem just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 


West's Key Number Digest, Trespass] to 75 


Legal Encyclopedias 


Landowner's right to recover from trespasser for damages to landowner's realty. Am. Jur. 2d, Property §§ 27, 37 
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§ 17. Complaint, petition, or declaration—Damage to crops..., 20BP2 Am. Jur. PI. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 17 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 17. Complaint, petition, or declaration—Damage to crops 
and poultry of adjoining landowner by trespassing pigs 


Topic Summary Correlation Table 
[Caption, see § 2] 


COMPLAINT 


Plaintiff, ‘name of plaintiff], alleges: 


. Plaintiff, [name of plaintiff], is now, and at all times mentioned in this complaint was, the owner of and resided on a farm 


commonly known as /name of farm], located at [street address of farm], [name of city], [name of county], [name of state]. 


. Defendant, /name of defendant], is an individual and is now, and at all times mentioned in this complaint was, a resident of 


[name of county], [name of state]. 


. At all times relevant to this complaint, defendant /owned/possessed/harbored] pigs on the premises commonly known as /street 


address of premises], [name of city], [name of county], [name of state]. 


Plaintiff is informed and believes that on or about /date of incident], defendant's pigs broke through a lawful fence surrounding 
plaintiff's farm. At all times mentioned, the fence was in good repair. 


. On or about the same day, defendant's pigs entered and trespassed on plaintiff's property and ate, injured, trampled, and destroyed 


the [identification of crops] that were then growing on the farm, causing damage to plaintiff in the sum of $/dollar amount 
of damages 1]. 


. On or about the same day and during the trespass on plaintiff's farm, defendant's pigs /injured/killed] plaintiff's poultry, causing 


damage to plaintiff in the sum of $/dollar amount of damages 2]. 


WHEREFORE, plaintiff requests judgment against defendant as follows: 


. Damages for injury to plaintiff's crops in the amount of $/dollar amount of damages 1]; 
. Damages for injury to plaintiff's poultry in the amount of $/dollar amount of damages 2]; 
. Interest according to law; 


. Costs of this action; and 
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5. Such other and further relief as the court deems just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 
West's Key Number Digest, Trespassiji=r! to 75 


A.L.R. Library 


Liability for injury to trespassing stock from poisonous substances on the premises, 12 A.L.R.3d 1103 


Legal Encyclopedias 


Practice and procedure in actions involving property. Am. Jur. 2d, Property §§ 37 et seq. 
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§ 18. Complaint, petition or declaration—By..., 20BP2 Am. Jur. PI. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 18 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 18. Complaint, petition or declaration—By firefighter—Against owner and building 
contractor—For damages suffered by firefighter—Injuries due to faulty construction of building 


Topic Summary Correlation Table 
[Caption, see § 2] 


COMPLAINT 


Plaintiff, ‘name of plaintiff], alleges: 


. Plaintiff, (name of plaintiff], is now, and at all times mentioned was, a resident of [name of city], [name of county], [name of 


state]. At all times mentioned, plaintiff was employed by /name of city] as a firefighter. 


. Defendant, /name of building owner], is now, and at all times mentioned was, a resident of /name of city], [name of county], 


[name of state]. 


. Defendant, /name of building contractor], is now, and at all times mentioned was, a corporation in the business of constructing, 


renovating, and remodeling commercial and residential structures, and was organized, and at all times mentioned existed and 
exists under the laws of /name of state], with its principal place of business located at /street address of business place], [name 
of city], [name of county], [name of state]. 


. At all times mentioned, defendant /name of building contractor] was acting as employee or agent for defendant /name of 


building owner], and the acts of defendant /name of building contractor], described below, were within the course and scope 
of that employment or agency. 


. On [date of fire], while on duty as a firefighter for /name of city], plaintiff was fighting a fire in a building located at /street 


address of building], [name of city], [name of county], [name of state]. 


. Adjacent to the fire in the building mentioned above was another building, located at /street address of adjacent building], 


[name of city], [name of county], [name of state]. On [date of fire], the date of the fire, the adjacent building was owned by 
defendant /name of building owner], and was undergoing construction by defendant /name of building contractor]. 


. In the course of fighting the fire, plaintiff entered the adjacent building at /street address of adjacent building], [name of city], 


[name of county], [name of state]. While in the adjacent building, plaintiff fell through an opening at the uppermost part of a 
stairwell. The stairwell opening was negligently created and maintained by defendant /name of building contractor] as part of 
the building construction being performed by defendant /name of building contractor]. 


As a proximate result of plaintiff's fall, described above, and the negligence of defendants, plaintiff sustained extensive physical 
injuries, including five fractured ribs, a ruptured pleura, a punctured lung, and a herniated spinal-lumbar disc. 
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9. [[Citation of statute]/[Citation of ordinance]], in effect on the date of the fire, and still in effect, provides for a civil cause of 
action in favor of firefighters employed by /name of city] for injuries sustained by on-duty firefighters as a result of the failures 
of persons to comply with local building ordinances and regulations. 


10. On /date of fire], the date of the fire described above, the building located at /street address of building], [name of city], [name 
of county], [name of state], adjacent to the building in which the fire occurred, was a “construction site,” within the meaning of 
[citation of municipal building ordinance], in effect on the date of the fire, and still in effect. Under that ordinance, all stairwell 
openings at construction sites were to be protected by a barricade or a guardrail. Under the ordinance, failure to comply with 
its terms is deemed negligence per se. 


11. Defendant, /name of building owner], and defendant, [name of building contractor], each negligently failed to barricade or 
provide a guardrail for the stairwell opening through which plaintiff fell in the adjacent building, as described above, in violation 
of [citation of municipal building ordinance]. If the stairwell had been barricaded or protected with a guardrail, plaintiff would 
not have fallen through the stairwell opening and been injured. 


12. As a direct and proximate result of defendants' negligence and plaintiff's injuries, plaintiff has endured considerable pain and 
suffering, to plaintiff's damage in the amount of $/dollar amount of damage 1]. Plaintiff has also incurred and will in the future 
incur substantial medical and hospital expenses to /his/her] damage in the amount of $/dollar amount of damage 2]. Plaintiff's 
ability to earn a living has been impaired as a result of plaintiff's injuries, and will likely continue to be impaired in the future, 
to plaintiff's damage in the amount of $/dollar amount of damages 3]. 


WHEREFORE, plaintiff requests judgment against defendants, and each of them, for: 


= 


. General compensatory damages in the sum of $/dollar amount of general compensatory damages]; 


N 


. Special damages for medical, hospital, and doctors' expenses, according to proof; 


U 


. Special damages for lost wages according to proof; 


D 


. Costs of suit; and 


Nn 


. Such further relief as the court may deem just and equitable. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 


West's Key Number Digest, Negligenceiji=rl et seq. 
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A.L.R. Library 


Application of “firemen's rule” to bar recovery by emergency medical personnel injured in responding to, or at scene of, 
emergency, 89 A.L.R.4th 1079 
Liability of owner or occupant of premises to fireman coming thereon in discharge of his duty, 11 A.L.R.4th 597 


Legal Encyclopedias 


Practice and procedure in actions involving property. Am. Jur. 2d, Property §§ 37 et seq. 
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§ 19. Complaint, petition, or declaration—By adjoining..., 20BP2 Am. Jur. PI. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 19 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 19. Complaint, petition, or declaration—By adjoining landowner— 
Property damage caused by blasting on adjacent parcel—Against partnership 


Topic Summary Correlation Table 
[Caption, see § 8] 


COMPLAINT 


Plaintiff, ‘name of plaintiff], alleges: 


. Plaintiff, /name of plaintiff], is now, and at all times mentioned in this complaint was, the owner and in possession of the real 


property and residence commonly known as [street address of property], [name of city], [name of county], [name of state]. 


. Defendant, /name of defendant], is now, and at all times mentioned in this complaint was, a partnership organized under the 


laws of [name of state], with its principal place of business located in /name of county], [name of state], doing business under 
the fictitious name [fictitious name of defendant], and is sued in its partnership name. The members of this partnership are 
[members of partnership]. 


. On [date of excavation], defendant and its agents and employees began excavating on land immediately adjacent to plaintiff's 


property. In the course of excavating the property, defendant exploded large quantities of dynamite or other explosive materials 
within /number of yards]-yards of plaintiff's residence. 


. The explosions created by defendant's activity produced violent concussions and vibrations that shook plaintiff's property and 


residence. These explosions caused damage to plaintiff's residence including, but not limited to, breaking windows, cracking 
plaster, loosening bricks in the chimney, and damage to the structural integrity of the foundation. 


. Defendant's activity in conducting blasting operations in close proximity to plaintiff's residence and in a populated area 


constituted an ultrahazardous activity under /citation of statute], for which defendant is strictly liable. 


. As a proximate result of defendant's wrongful and unlawful activity, plaintiff has suffered damages in an amount within the 


jurisdiction of this court and to be proved at trial. 


WHEREFORE, plaintiff requests judgment against defendant as follows: 


. Compensatory damages, according to proof at trial; 


. Costs of this action; and 
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3. Such other and further relief as the court deems just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 
West's Key Number Digest, Adjoining Landowners et seq. 


Legal Encyclopedias 


Liability of landowner for use of landowner's premises causing injury to others. Am. Jur. 2d, Property §§ 31, 32; Am. Jur. 


2d, Premises Liability §§ 1 et seq. 
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§ 20. Complaint, petition, or declaration—By..., 20BP2 Am. Jur. PI. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 20 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 20. Complaint, petition, or declaration—By pedestrian—Against property owner and 
construction company—Personal injuries caused by flying debris during demolition of building 


Topic Summary Correlation Table 
[Caption, see § 2] 


COMPLAINT 


Plaintiff, ‘name of plaintiff], alleges: 


. Plaintiff, name of plaintiff], is now, and at all times mentioned in this complaint was, a resident of /name of county], [name 


of state]. 


. Defendant, [name of construction company], is now, and at all times mentioned in this complaint was, a corporation organized 


and existing under the laws of /name of state], with its principal place of business located in /name of county], [name of state]. 


. Defendant, [name of property owner], is now, and at all times mentioned in this complaint was, a resident of [name of county], 


[name of state]. 


. Plaintiff does not know the true names of defendants DOES 1 through 50, inclusive, and therefore sues them by those fictitious 


names. Plaintiff is informed and believes, and on the basis of that information and belief alleges, that each of those defendants 
was in some manner proximately responsible for the events and happenings alleged in this complaint and for plaintiff's injuries 
and damages. 


. Plaintiff is informed and believes, and on the basis of that information and belief alleges, that at all times mentioned in this 


complaint, defendants were the agents and employees of their codefendants, and in doing the things alleged in this complaint 
were acting within the course and scope of that agency and employment. 


. On [date of ownership], and at all times mentioned, defendant /name of property owner] owned real property located at /street 


address of real property], [name of city], [name of county], [name of state], together with a building located on the property. 


. On [date of demolition], defendant [name of construction company] was engaged in the demolition of the building located on 


defendant /name of property owner's property at [street address of property], [name of city], [name of county], [name of state]. 
In the course of this demolition defendant /name of construction company] used a wrecking ball swung from a crane to smash 
through the walls of the building and bring it to the ground. 


. This building was located in the downtown section of the city and the area was populated with a large number of people on 


the day of the demolition. Throughout the period of the demolition there was a large volume of traffic and pedestrians on the 
streets and sidewalks around the site. 
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9. On [date of incident], plaintiff was lawfully proceeding on the sidewalk across the street and approximately /number of feet]- 
feet from the demolition site. Suddenly, and without warning, plaintiff was struck by a large piece of a brick from the building 
that had been propelled through the air when the wrecking ball smashed into the wall of the building. 


10. The brick struck plaintiff on the /part of body], causing plaintiff to suffer severe personal injuries that required immediate 
medical attention and prevented plaintiff from working during a period of convalescence. 


11. The use of a wrecking ball to demolish a building with the attendant risk of flying debris in a densely populated area was an 
ultrahazardous activity and defendants are strictly liable for all damages that were caused by this activity. 


WHEREFORE, plaintiff requests judgment against defendants, and each of them, as follows: 


1. General damages in an amount to be proven at trial; 

2. Damages for medical and related expenses according to proof; 
3. Damages for loss of earnings according to proof; 

4. Interest according to law; 

5. Costs of this action; and 

6. Such other and further relief as the court deems just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 


West's Key Number Digest, Negligenceiji=rl et seq. 


Legal Encyclopedias 


Liability of landowner for use of landowner's premises causing injury to others. Am. Jur. 2d, Property §§ 31, 32; Am. Jur. 
2d, Premises Liability §§ 1 et seq. 
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§ 21. Petition or application—For damages and abatement..., 20BP2 Am. Jur. PI. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 21 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 21. Petition or application—For damages and abatement of nuisance 
—Noise from gas-operated compression equipment of pipeline company 


Topic Summary Correlation Table 
[Caption, see § 2] 


PETITION 


Petitioners, /names of petitioners], residents of [name of county], [name of state], allege: 


. Petitioners file this petition for damages and abatement for the continuing nuisance and loud noises emitted from gas-operated 
compression equipment owned, leased or installed by Respondent, /name of respondent]. 


. Respondent is a /name of state] corporation, with its business located at [street address of business], [name of county], [name 
of state]. Respondent is a pipeline company, and operates a gas compression station at [location of station], near the residence 
of Petitioners. 


. Respondent's gas compression equipment at the above-described station emits loud and very disturbing noises at all times of 
the day and night, creating a continuing nuisance, in violation of /citation of statute]. 


. Petitioners have been disrupted and disturbed in the quiet and peaceful possession of their residence and cannot sleep through 
the night because of loud and intermittent noises from the described gas compression equipment owned, leased and operated 
by Respondent. 


. On [date of notice], and on various dates thereafter, Petitioners notified Respondent that its gas-operated engines were too noisy, 
and seriously interfering with Petitioners' peaceful and quiet possession of their residence, but, despite repeated assurances that 
quieter equipment would be installed, the excessive, unreasonable and disturbing noises continued unabated. 


. Petitioners work long hours at /name of company], and need to have adequate, restful sleep to maintain their ability to perform 
their respective jobs at [name of company]. 


. Petitioners have been adversely affected by the disruptive and excessive noises emitted from Respondent's gas compression 
station, and have lost needed sleep and rest, all as the direct result of Respondent's failure to lower the noise level of its 
compression equipment, replace the noisy equipment and its continued failure to abate the noise pollution in Petitioners’ 
residential neighborhood. 


. Petitioners have sustained damages to their physical and mental health, all as a direct result of the loud and disruptive noises 
emanating from defendant's compression station, which is being operated in contravention of [citation of statute] in a residential 
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neighborhood without muffling the machinery or controlling the disruptive noises created by its compression equipment at all 
hours of the day and night. 


9. Petitioners are entitled to such damages as are reasonable to compensate them for the adverse effects of the loud and disturbing 
noises, including but not limited to, compensatory damages for their physical discomfort, loss of necessary, restful sleep, the 
mental aggravation and anguish caused by intermittent and disturbing noises during hours of rest, the disruption of their home 
life and such other damages as may be reasonable for this continuing nuisance until it is finally abated. 


10. Petitioners are without comparative fault, as there was no noisy compression equipment in place when they purchased their 
residence in /year of purchase], and they have taken every reasonable measure to try to remedy and abate the nuisance, but 
Respondent has refused, and continues to refuse to do so. 


11. Petitioners will suffer irreparable injury and their remedy at law is inadequate unless they are granted the requested injunctive 
relief to enjoin and abate the described nuisance. 


WHEREFORE, Petitioners request judgment against Respondent for compensatory damages to be proved at trial; a preliminary 
and permanent injunction enjoining and abating the described nuisance, together with all costs, the fees of experts to be taxed 
as costs, legal interest, and such other relief as law and justice provide. 


Dated: /date of petition] 


[Name of attorney for petitioners] 
Attorney for Petitioner 


Notes 


West's Key Number Digest 


West's Key Number Digest, Nuisances] to 58 


Legal Encyclopedias 


Liability of landowner for use of landowner's premises causing injury to others. Am. Jur. 2d, Property §§ 31, 32; Am. Jur. 
2d, Premises Liability §§ 1 et seq. 
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20BP2 Am. Jur. Pl. & Pr. Forms Property § 22 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 22. Complaint, petition, or declaration—Allegation—Liability of landowner 
for excavations on owned premises causing flooding of adjoining land 


Topic Summary Correlation Table 


In constructing the roadway adjoining plaintiff's lands on the /east/[identification of other direction]], defendant interrupted 
certain natural watercourses and diverted their flow, and diverted surface water, which had previously drained off plaintiff's 
land in fan easterly/fidentification of other direction]] direction, into a ditch defendant had constructed along the /west/ 
[identification of other direction]] side of the roadway. Defendant failed to take cautionary measures to insure that the ditch 
would be of sufficient size, slope, or capacity to carry off the water coming into it during and after heavy rainfall. Defendant 
further failed to inspect or maintain the ditch properly or keep it free from rubbish or obstructions. As the proximate consequence 
of defendant's wrongful and negligent conduct, on or about /date of destruction], the ditch became obstructed, its walls caved 
in, and the water that should have been carried off by the ditch overflowed a large part of plaintiff's land, destroying the crops 
growing on it, and otherwise injuring the land. As a direct and proximate consequence of defendant's wrongful and negligent 
conduct, plaintiff sustained flood damages to /his/her] premises in the sum of $/dollar amount of flood damages]. 


Notes 


West's Key Number Digest 


West's Key Number Digest, Adjoining Landownersi=1 et seq. 


Legal Encyclopedias 


Liability of landowner for use of landowner's premises causing injury to others. Am. Jur. 2d, Property §§ 31, 32; Am. Jur. 
2d, Premises Liability §§ 1 et seq. 
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§ 23. Complaint, petition, or declaration—Allegation—Status..., 20BP2 Am. Jur. PI. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 23 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 23. Complaint, petition, or declaration—Allegation— 
Status of chattels real fixed by agreement as personal property 


Topic Summary Correlation Table 


On /date of contract], plaintiff and defendant entered into a written contract under the terms of which the property that is the 
subject of plaintiff's action, which property is deemed chattels real under the provisions of [citation of statute], was declared 
by plaintiff and defendant to be personal property, regardless of the use to which it might be put and regardless of the manner 
in which it might be affixed to the /building/[identification of other property]]. A copy of the contract is attached as Exhibit 
[designation of exhibit], and incorporated by reference. 


Notes 


West's Key Number Digest 


West's Key Number Digest, Propertyt=7 to 12 


Legal Encyclopedias 
Status of chattels real. Am. Jur. 2d, Property § 20 
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§ 24. Answer—lIn action for damages for flooding of..., 20BP2 Am. Jur. PI. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 24 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 24. Answer—In action for damages for flooding of adjoining property—General form 
Topic Summary Correlation Table 


[Caption, see § 2] 


ANSWER 


Defendant, /name of defendant], in answer to the verified complaint of plaintiff, ‘name of plaintiff], admits, denies, and alleges 
as follows: 


. Defendant denies the allegations contained in /Paragraph/Paragraphs] [designation(s) of paragraph(s)] of the complaint. 


Defendant denies on information and belief the allegations contained in /Paragraph/Paragraphs] [designation(s) of 
paragraph(s)] of the complaint. 


. Defendant lacks sufficient information or belief to admit or deny the allegations contained in /Paragraph/Paragraphs] 


[designation(s) of paragraph(s)] of the complaint and denies those allegations on that ground. 


. In answer to Paragraph /designation of paragraph] of the complaint, defendant admits that /statement of allegation admitted], 


and denies all of the remaining allegations contained in that Paragraph. 


. In answer to Paragraph /designation of paragraph] of the complaint, defendant denies on information and belief that {statement 


of allegation denied on information and belief], and denies all of the remaining allegations contained in that Paragraph. 


. In answer to Paragraph /designation of paragraph] of the complaint, defendant lacks sufficient information or belief to admit or 


deny that /statement of allegation as to which defendant lacks sufficient information or belief to admit or deny], and denies that 
allegation on that ground. Defendant denies all of the remaining allegations contained in Paragraph /designation of paragraph]. 


FIRST AFFIRMATIVE DEFENSE 


. The complaint and each and every purported cause of action in the complaint fails to state facts sufficient to constitute a cause 


of action or to state a claim on which relief can be granted against defendant. 


SECOND AFFIRMATIVE DEFENSE 


. Defendant is informed and believes, and on that basis alleges, that the cause of action alleged in the complaint is barred by the 


provisions of [citation of statute of limitations]. 


THIRD AFFIRMATIVE DEFENSE 
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9. The cause of the alleged flooding of plaintiff's land was not due to any act of defendant. Rather, the flooding was the direct and 
proximate result of plaintiff's intentional, improper, and negligent lowering of the natural surface level of /his/her] land on or 
about /date of alteration], by [description of alteration]. 


FOURTH AFFIRMATIVE DEFENSE 


10. Defendant reserves [his/her] right to assert additional affirmative defenses in the event discovery indicates that additional 
affirmative defenses would be appropriate. 


WHEREFORE, defendant requests that: 


1. Plaintiff take nothing by this action; 

2. A judgment of dismissal be entered in favor of defendant; 

3. Defendant be awarded the costs of suit incurred; and 

4. Defendant be awarded such other and further relief as the court deems just and proper. 


Dated: /date of answer] 


[Name of attorney for defendant] 
Attorney for Defendant 


Notes 


West's Key Number Digest 


West's Key Number Digest, Adjoining Landowners et seq. 


Legal Encyclopedias 


Liability of landowner for use of landowner's premises causing injury to others. Am. Jur. 2d, Property §§ 31, 32; Am. Jur. 
2d, Premises Liability §§ 1 et seq. 
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§ 25. Answer—To petition for damages and abatement of..., 20BP2 Am. Jur. PI. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 25 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 25. Answer—To petition for damages and abatement of nuisance 


Topic Summary Correlation Table 
[Caption, see § 21] 


ANSWER 


Respondent, /name of respondent], files its Answer to the Petition in the above-entitled action, and states: 


1. Respondent does not have sufficient information or knowledge to admit or deny the allegations contained in Paragraph 1 of 
the Petition. 


2. Respondent admits that it operates a gas compression station at /location of station]. The remaining allegations contained in 
Paragraph 2 of the Petition constitute conclusions of law and therefore require no response. To the extent any response may be 
required, Respondent denies the allegations contained in Paragraph 2. 


3. Respondent does not have sufficient knowledge or information to admit or deny the allegations contained in Paragraph 3 of 
the Petition. 


4. Respondent does not have sufficient knowledge or information to admit or deny the allegations contained in Paragraph 4 of 
the Petition. 


5. Respondent does not have sufficient knowledge or information to admit or deny the allegations contained in Paragraph 5 of 
the Petition. 


6 to 12. [Similar responses to Paragraphs 3 through 5 of the Petition.] 


13. The remaining allegations of the Petition constitute Petitioners' request for relief, to which no response is required. To the 
extent any response may be required, Respondent denies Petitioners are entitled to the requested relief or to any relief whatever. 


14. Respondent denies each and every allegation of the Petition not otherwise admitted, denied, or qualified by Respondent's 
prior responses. 


AFFIRMATIVE DEFENSES 


Respondent asserts the following affirmative defenses to the allegations contained in the Petition: 


15. The Petition fails to state a claim against Respondent on which relief can be granted. 
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16. The Petition fails to state a claim on which relief can be granted, in that Petitioners have failed to satisfy all conditions precedent 
to be entitled to the requested relief. 


17. The claims and causes of action asserted in the Petition are barred by the applicable statute of limitations. 
18. The claims and causes of action asserted in the Petition are barred by the equitable doctrine of laches. 

19. The claims and causes of action asserted in the Petition are barred by estoppel. 

20. The claims and causes of action asserted in the Petition have been waived. 

21. The claims and causes of action asserted in the Petition are barred by assumption of the risk. 


22. Respondent reserves the right to file additional defenses, affirmative defenses, and incidental demands, including, but not 
limited to, reconventional demands, cross-claims, and/or claims against third-parties as further discovery in this matter may 


warrant or require. 


WHEREFORE, Respondent requests that its answer be deemed good and sufficient, and after due proceedings are had, that 
there be judgment in its favor, and against Petitioners, dismissing the Petition with prejudice and at Petitioners' costs. 


Dated: /date of answer] 


[Name of attorney for defendant] 
Attorney for Defendant 


Notes 


West's Key Number Digest 
West's Key Number Digest, Nuisances] to 58 


Legal Encyclopedias 


Liability of landowner for use of landowner's premises causing injury to others. Am. Jur. 2d, Property §§ 31, 32; Am. Jur. 
2d, Premises Liability §§ 1 et seq. 
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20BP2 Am. Jur. Pl. & Pr. Forms Property § 26 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 26. Answer—Defense—In action for damages for trespass—Consent to entry onto land 


Topic Summary Correlation Table 


Prior to plaintiff's entry onto defendant's land, as alleged in the complaint filed in the above-referenced action, plaintiff and 
defendant had orally agreed that they both could enter onto each other's land for the sole purpose of maintaining and repairing a 
fence that runs along the property line separating their respective properties. At the times mentioned in the complaint, defendant 
entered onto defendant's property solely for the purpose of repairing parts of the mentioned fence, which entry was accomplished 
at all times by defendant with the exercise of due care and caution to avoid damaging the land and any crops growing on the land. 


Notes 


West's Key Number Digest 


West's Key Number Digest, Trespass] to 75 


Legal Encyclopedias 


Pleading affirmative defenses in trespass action. Am. Jur. 2d, Trespass §§ 1 et seq. 
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20BP2 Am. Jur. Pl. & Pr. Forms Property § 27 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 27. Answer—Defense—In action for trespass—Easement by prescription through adverse use 


Topic Summary Correlation Table 


The defendant has used the right-of-way that is the subject of the plaintiff's complaint, as well as additional portions of the 
property not discussed in plaintiff's allegations, for a period exceeding /number of years] years. Furthermore, such use has been 
open, notorious, adverse, uninterrupted (OPTIONAL: and, under color of title]. Accordingly, the defendant has obtained an 
easement by prescription and the statute of limitations has expired for a trespass claim, since the defendant currently holds a 
possessory estate prohibiting such an action. 


Notes 


West's Key Number Digest 


West's Key Number Digest, Adverse Possession{i=™20 


Legal Encyclopedias 
Am. Jur. 2d, Trespass § 184 
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20BP2 Am. Jur. Pl. & Pr. Forms Property § 28 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 28. Answer—Defense—Ouster negating need to contribute 


Topic Summary Correlation Table 


The plaintiff is barred from recovering expenses incurred in maintaining the property, including but not limited to paying taxes, 
since plaintiff ousted defendant from the property on or about /date of ouster], and prohibited defendant from use of the property 
as of that date. Consequently, no monies or other contributions are owed because the plaintiff took sole possession of the property 
without defendant's consent or other authority. 


Notes 


Practice Notes 


Contributions for maintenance of jointly owned property are typically required. However, if a joint tenant has ejected the 
cotenant, then a claim of ouster may be invoked to defeat a claim for contribution. 


West's Key Number Digest 


West's Key Number Digest, Propertyiji=7 to 12 


Legal Encyclopedias 


Practice and procedure in actions involving property. Am. Jur. 2d, Property §§ 37 et seq. 
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§ 29. Answer—Defense—Contribution not..., 20BP2 Am. Jur. Pl. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 29 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 29. Answer—Defense—Contribution not required—Unauthorized expenses 


Topic Summary Correlation Table 


The plaintiff is barred from recovering expenses incurred in maintaining the property, including but not limited to repairs, since 
the plaintiff undertook such expenses for [his/her] sole benefit with full knowledge that the defendant contested the need for 
such expenses. In doing, so, in whole or in part, the plaintiff ousted the defendant from the property as there was no joint 
decision to undertake the expenses in question. As such, no monies or other contributions are owed because the plaintiff has 
taken sole responsibility with regard to the expenses claimed for contribution, without the consent or authority of the defendant 
as a cotenant. 


Notes 


Practice Notes 


Contributions for maintenance of jointly owned property are typically required. However, if a joint tenant has ejected the 
cotenant, then a claim of ouster may be invoked to defeat a claim for contribution. 


West's Key Number Digest 


West's Key Number Digest, Propertyit=7 to 12 


Legal Encyclopedias 


Practice and procedure in actions involving property. Am. Jur. 2d, Property §§ 37 et seq. 
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§ 29.10. Affirmative defense—Complaint for damages—Real..., 20BP2 Am. Jur. PI. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 29.10 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 29.10. Affirmative defense—Complaint for damages— 
Real estate contract limited remedies to specific performance 


Topic Summary Correlation Table 
[Title of court] 


[[Name of plaintiff]/[Name of petitioner]], 
[Plaintiff/Petitioner], 
No. [docket number] 
V. 
[Name of document] 
[[Name of defendant]/[Name of respondent]], 
[Defendant/Respondent]. 


AFFIRMATIVE DEFENSE-CONTRACT REMEDY LIMITED TO SPECIFIC PERFORMANCE 





The defendant hereby asserts as an affirmative defense that the real estate purchase and sales agreement provides as a sole remedy 
that the seller may provide an action for specific performance. As such the present action, which seeks monetary damages, must 
be dismissed as the contract in question prohibits a claims for damages and allows only for an action for specific performance. 


[Name of attorney] 


Notes 


Practice Notes 


Many purchase and sales agreements contain clauses that limit a buyer's remedy to specific performance. If it's the buyer's 
intention to retain a right to sue for damages, then appropriate language should be added to the contract. 
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20BP2 Am. Jur. Pl. & Pr. Forms Property § 30 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 30. Notice of motion—For temporary restraining order—To restrain and 
enjoin defendant's discharge of untreated wastewater onto plaintiff's property 


Topic Summary Correlation Table 
[Caption, see § 2] 


NOTICE OF MOTION FOR TEMPORARY RESTRAINING ORDER 


To: [Name of defendant], and [his/her] attorney 


Please take notice that: 


On [date of hearing], at [time of hearing], or as soon as counsel may be heard, at the courtroom of the above-entitled court, 
at the courthouse at /address of courthouse], [name of city], [name of county], [name of state], the above-named plaintiff will 
move the court for a temporary restraining order, restraining and enjoining defendant, /name of defendant], from discharging 
untreated wastewater onto plaintiff's property. 


Plaintiff's motion is made and based on this notice and the attached motion, a copy of which is served with this notice, and on 
the pleadings, papers, records, and files in this action, the minutes of the court, and the evidence and testimony to be offered 
at the hearing of the motion. 


Dated: /date of notice] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


| West's Key Number Digest | 
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| West's Key Number Digest, Nuisances] to 58 | 


Legal Encyclopedias 


Liability of landowner for use of landowner's premises causing injury to others. Am. Jur. 2d, Property §§ 31, 32; Am. Jur. 


2d, Premises Liability §§ 1 et seq. 





Westlaw. © 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 





End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW 


§ 31. Notice of motion—For preliminary..., 20BP2 Am. Jur. PI. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 31 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 31. Notice of motion—For preliminary injunction—Enjoining and restraining 
defendant from discharging untreated wastewater onto plaintiff's property 


Topic Summary Correlation Table 
[Caption, see § 2] 


NOTICE OF MOTION FOR PRELIMINARY INJUNCTION 


To: [Name of defendant], and [his/her] attorney 


Please take notice that: 


On [date of hearing], at [time of hearing], or as soon as counsel may be heard, at the courtroom of the above-entitled court, at the 
courthouse at /address of courthouse], [name of city], [name of county], [name of state], the above-named plaintiff will move 
the court for a preliminary injunction, enjoining and restraining defendant, /name of defendant], from discharging untreated 
wastewater onto plaintiff's property. 


Plaintiff's motion is made and based on this notice and the attached motion, a copy of which is served with this notice, and on 
the pleadings, papers, records, and files in this action, the minutes of the court, and the evidence and testimony to be offered 
at the hearing of the motion. 


Dated: /date of notice] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


| West's Key Number Digest | 
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| West's Key Number Digest, Nuisances] to 58 | 


Legal Encyclopedias 


Liability of landowner for use of landowner's premises causing injury to others. Am. Jur. 2d, Property §§ 31, 32; Am. Jur. 


2d, Premises Liability §§ 1 et seq. 
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20BP2 Am. Jur. Pl. & Pr. Forms Property § 32 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 32. Motion—For preliminary injunction—Enjoining and restraining 
defendant from discharging untreated wastewater onto plaintiff's property 


Topic Summary Correlation Table 
[Caption, see § 2] 


MOTION FOR PRELIMINARY INJUNCTION 


Plaintiff, (name of plaintiff], moves this court for a preliminary injunction, enjoining and restraining defendant, /name of 
defendant], from discharging untreated wastewater onto plaintiff's property. 


The grounds for this motion are as follows: [statement of grounds for motion]. 


Plaintiff's motion is further made and based on the attached notice of motion, the affidavits of [names of affiants], and the 
pleadings, papers, records, and files in this action, the minutes of the court, and the evidence and testimony to be presented 
at the hearing of this motion. 


Dated: [date of motion] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 


West's Key Number Digest, Nuisanceiji=l to 58 





| Legal Encyclopedias | 
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Liability of landowner for use of landowner's premises causing injury to others. Am. Jur. 2d, Property §§ 31, 32; Am. Jur. 
2d, Premises Liability §§ 1 et seq. 
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§ 33. Order—Granting preliminary injunction—Enjoining and..., 20BP2 Am. Jur. PI. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 33 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 33. Order—Granting preliminary injunction—Enjoining and restraining 
defendant's discharge of untreated wastewater onto plaintiff's property 


Topic Summary Correlation Table 
[Caption, see § 2] 


ORDER 
The motion of plaintiff for the issuance of a preliminary injunction against /name of defendant], the defendant in the above- 
entitled action, came on to be heard by the court, with /name of attorney] appearing as attorney for plaintiff and /name of 


attorney] appearing as attorney for defendant; and the matter having been fully heard and submitted; and it appearing that good 
cause exists for the issuance of a preliminary injunction in this matter, in that /description of grounds for order], 


IT IS ORDERED that: 


The motion of plaintiff for a preliminary injunction is granted, and shall issue and be effective as follows: [Specific description 
of order] and [duration of order]. 


IT IS FURTHER ORDERED that: the preliminary injunction shall issue on plaintiff's posting a bond in the amount of $/dollar 
amount of bond] with good and sufficient surety. 


Dated: /date of order] 


[Name of judge] 
[Title of judge] 


Notes 


| West's Key Number Digest | 


WESTLAW 


§ 33. Order—Granting preliminary injunction—Enjoining and..., 20BP2 Am. Jur. PI. &... 


| West's Key Number Digest, Nuisanceiji=l to 58 | 


Legal Encyclopedias 


Liability of landowner for use of landowner's premises causing injury to others. Am. Jur. 2d, Property §§ 31, 32; Am. Jur. 


2d, Premises Liability §§ 1 et seq. 
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§ 34. Instruction to jury—Defining and distinguishing..., 20BP2 Am. Jur. PI. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 34 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 34. Instruction to jury—Defining and distinguishing “trespasser” and “licensee” 


Topic Summary Correlation Table 


You are instructed that a “trespasser” is a person who enters or remains on premises in the possession of another without the 
possessor's consent, while a “licensee” is a person who is privileged to enter or remain on premises by virtue of the possessor's 
consent, either express or implied. 


Notes 


West's Key Number Digest 


West's Key Number Digest, Trespassiji=l to 75 


A.L.R. Library 


Modern status of rules conditioning landowner's liability upon status of injured party as invitee, licensee, or trespasser, 22 
A.L.R.4th 294 


Legal Encyclopedias 


Status of licensees and trespassers, generally. Am. Jur. 2d, Premises Liability §§ 112 et seq. 
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§ 35. Instruction to jury—Mistaken belief of consent to..., 20BP2 Am. Jur. PI. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 35 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 35. Instruction to jury—Mistaken belief of consent to enter no defense 


Topic Summary Correlation Table 


The essence of the cause of action for trespass is an “unauthorized entry”’ onto the land of another. Such invasions are 
characterized as intentional torts, regardless of the actor's motivation. Therefore, a good faith belief that entry onto property 
has been authorized or permitted provides no defense to a trespass action if consent was not in fact given by the property 
owner whose rights are at issue. Even where the trespasser wrongly believes that he or she had consent to enter on the land, the 
trespasser will be liable for the damages resulting from the trespass. 


Notes 


West's Key Number Digest 


West's Key Number Digest, Trespass] to 75 


A.L.R. Library 


Modern status of rules conditioning landowner's liability upon status of injured party as invitee, licensee, or trespasser, 22 
A.L.R.4th 294 





Legal Encyclopedias 


WESTLAW 


§ 35. Instruction to jury—Mistaken belief of consent to..., 20BP2 Am. Jur. PI. &... 


| Status of licensees and trespassers, generally. Am. Jur. 2d, Premises Liability §§ 112 et seq. | 
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§ 36. Instruction to jury—intent to harm not necessary for..., 20BP2 Am. Jur. PI. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 36 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 36. Instruction to jury—Intent to harm not necessary for trespass 


Topic Summary Correlation Table 


A landowner need not prove that a trespasser intended to cause damage or injury to the land to prove trespass. The landowner 
need only show that the trespasser committed an act which will to a substantial certainty result in the act that constitutes the 
trespass. 


Notes 


West's Key Number Digest 


West's Key Number Digest, Trespassiji=l to 75 


A.L.R. Library 


Modern status of rules conditioning landowner's liability upon status of injured party as invitee, licensee, or trespasser, 22 
A.L.R.4th 294 


Legal Encyclopedias 


Status of licensees and trespassers, generally. Am. Jur. 2d, Premises Liability §§ 112 et seq. 
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§ 37. Instruction to jury—Damages recoverable for trespass, 20BP2 Am. Jur. PI. & Pr.... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 37 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 37. Instruction to jury—Damages recoverable for trespass 


Topic Summary Correlation Table 


If you find that the defendant committed a trespass on the Plaintiff's real property, the Plaintiff is entitled to recover the reasonable 
costs incurred to return the property to its pre-trespass condition. If restoration of the land to a reasonable approximation of its 
former condition is impossible or impracticable, the Plaintiff is entitled to recover damages in an amount which will compensate 
the Plaintiff for all the detriment proximately caused by the trespass, whether it could have been anticipated or not. 


Notes 


West's Key Number Digest 


West's Key Number Digest, Trespass] to 75 


A.L.R. Library 


Modern status of rules conditioning landowner's liability upon status of injured party as invitee, licensee, or trespasser, 22 
A.L.R.4th 294 


Legal Encyclopedias 


Status of licensees and trespassers, generally. Am. Jur. 2d, Premises Liability §§ 112 et seq. 
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§ 38. Instruction to jury—Damages recoverable for trespass..., 20BP2 Am. Jur. Pl. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 38 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 38. Instruction to jury—Damages recoverable for trespass by cutting and removing timber 


Topic Summary Correlation Table 


Where Plaintiff recovers for timber cut and carried away, the measure of damages: (1) where defendant is a willful trespasser, 
is the full value of the property at the time and place of demand or when an action is brought without deduction for the 
defendant's labor or expense; (2) where the defendant is an unintentional or innocent trespasser or an innocent purchaser from 
such trespasser, is the value at the time of conversion less the value the defendant added to the property; and (3) where defendant 
is a purchaser without notice from a willful trespasser, is the value at the time of the defendant's purchase. 


Notes 


West's Key Number Digest 


West's Key Number Digest, Trespass] to 75 


A.L.R. Library 


Modern status of rules conditioning landowner's liability upon status of injured party as invitee, licensee, or trespasser, 22 
A.L.R.4th 294 





Legal Encyclopedias 


WESTLAW 


§ 38. Instruction to jury—Damages recoverable for trespass..., 20BP2 Am. Jur. Pl. &... 


| Status of licensees and trespassers, generally. Am. Jur. 2d, Premises Liability §§ 112 et seq. | 
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§ 39. Instruction to jury—Owner's liability for damage..., 20BP2 Am. Jur. Pl. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 39 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 39. Instruction to jury—Owner's liability for damage caused 
by escape of dangerous substance from owner's property 


Topic Summary Correlation Table 


You are instructed that when a person brings onto that person's property any substance or object which may be harmless to 
others so long as it is confined to the property but which would be dangerous to others if it should escape from the property, 
that person has a duty to prevent it from escaping and is legally responsible for any damage that ensues if the person does not 
succeed in confining it to the property, regardless of the care exercised. 


Notes 


West's Key Number Digest 


West's Key Number Digest, Negligenceiji=ml et seq. 


A.L.R. Library 


Recovery of punitive damages for injuries resulting from transport, handling, and storage of toxic or hazardous substances, 
39 A.L.R.Sth 763 





| Legal Encyclopedias | 


WESTLAW 


§ 39. Instruction to jury—Owner's liability for damage..., 20BP2 Am. Jur. PI. &... 


Liability of landowner for use of landowner's premises causing injury to others. Am. Jur. 2d, Property §§ 31, 32; Am. Jur. 
2d, Premises Liability §§ 1 et seq. 
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§ 40. Instruction to jury—Owner's liability for injuries from..., 20BP2 Am. Jur. PI. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 40 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 40. Instruction to jury—Owner's liability for injuries 
from dangerous instrumentalities on owner's property 


Topic Summary Correlation Table 


You are instructed that one who has in his or her possession, or under his or her control, an exceptionally dangerous 
instrumentality is bound to take exceptional precautions to prevent an injury being done by the instrumentality. The degree of 
care must be equal to the degree of danger involved. 


Notes 


West's Key Number Digest 


West's Key Number Digest, Negligenceiji=ml et seq. 


Legal Encyclopedias 


Liability of landowner for use of landowner's premises causing injury to others. Am. Jur. 2d, Property §§ 31, 32; Am. Jur. 
2d, Premises Liability §§ 1 et seq. 





Westlaw. © 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 





End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW 


§ 41. Instruction to jury—Owner's duty to prevent injury to..., 20BP2 Am. Jur. PI. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 41 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 41. Instruction to jury—Owner's duty to prevent injury to 
passersby—From defective structure located on owner's property 


Topic Summary Correlation Table 


You are instructed that it is the duty of an owner of land adjacent to or abutting a /highway/street/sidewalk] to construct and 
maintain the structures on the land so that they do not endanger the safety of travelers using the /highway/street/sidewalk] in 
a lawful manner. 


You are further instructed that a landowner may be held liable for injuries sustained to travelers on an adjoining /highway/ 
street/sidewalk] where the injuries are proximately caused by the landowner's negligent failure to construct or maintain in a 
safe condition structures on the premises. 


Notes 


West's Key Number Digest 


West's Key Number Digest, Negligenceiji=ml et seq. 


Legal Encyclopedias 


Liability of landowner for use of landowner's premises causing injury to others. Am. Jur. 2d, Property §§ 31, 32; Am. Jur. 
2d, Premises Liability §§ 1 et seq. 
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§ 42. Instruction to jury—Owner's liability for animals..., 20BP2 Am. Jur. PI. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 42 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 42. Instruction to jury—Owner's liability for animals running at large 


Topic Summary Correlation Table 


You are instructed as follows: 


. The law of this jurisdiction, by virtue of /citation of statute], makes it unlawful for any /cattle/horses/mules/[identification of 
other animal]] to run at large, and provides that any person whose animals run at large, in violation of such provision, shall 
be liable to the injured party for all resulting damages, either for bodily injury sustained by the injured party or for damage 
occasioned to his or her property. 


. “To run at large” means to stroll, wander, rove, or ramble at will without restraint or confinement. 


. Allowing or permitting an animal to run at large implies knowledge, consent, or willingness on the part of the owner, or such 
negligent conduct as is equivalent, but does not comprehend a case where animals escape from their owner, without fault or 
negligence on the owner's part, after the owner has confined them in an enclosure of such kind and character as would ordinarily 
be deemed adequate to confine ordinary animals of that kind. If, without any negligence on the part of the owner, the animals 
do escape, the owner has the duty to use ordinary care to recover them. 


Notes 


West's Key Number Digest 


West's Key Number Digest, Animalsij=rl et seq. 





Legal Encyclopedias 


WESTLAW 


§ 42. Instruction to jury—Owner's liability for animals..., 20BP2 Am. Jur. PI. &... 


Liability of owner of real property for injuries inflicted by owner's animals running at large. Am. Jur. 2d, Property §§ 31, 32; 
Am. Jur. 2d, Premises Liability §§ 1 et seq.; Am. Jur. 2d, Animals §§ 40 et seq. 
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§ 43. Instruction to jury—Owner's liability for injuries..., 20BP2 Am. Jur. PI. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 43 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 43. Instruction to jury—Owner's liability for injuries caused by vicious animals 


Topic Summary Correlation Table 


You are instructed that an owner who knows, or in the exercise of ordinary care should know, that an animal is vicious, has the 
duty to confine the animal and to see that it does no injury. The owner is bound to use that care necessary to prevent the animal's 
escape, and on the owner's failure to do so, the owner is liable for whatever damage the animal does to adjoining property. 


Notes 


West's Key Number Digest 


West's Key Number Digest, Animalsiii=ml et seq. 


Legal Encyclopedias 


Liability of owner of real property for injuries inflicted by owner's animals running at large. Am. Jur. 2d, Property §§ 31, 32; 
Am. Jur. 2d, Premises Liability §§ 1 et seq.; Am. Jur. 2d, Animals §§ 40 et seq. 
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§ 44. Judgment or decree—Enjoining blasting operations..., 20BP2 Am. Jur. PI. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 44 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Property 


II. Forms 


§ 44. Judgment or decree—Enjoining blasting operations injuring 
property of adjoining landowner—Awarding damages for past injuries 


Topic Summary Correlation Table 
[Caption, see § 2] 


JUDGMENT 
The above action came on for hearing before this court sitting without a jury on /date of hearing], with [name of plaintiff's 
attorney] appearing as counsel for plaintiff and /name of defendant's attorney] appearing as counsel for defendant. The court 


having heard the testimony and examined the proofs of the respective parties, being fully advised, having filed its findings of 
fact and conclusions of law, and having directed that judgment be entered consistent with them; now, therefore, 


It is ordered, adjudged, and decreed: 


. A permanent injunction be granted against defendant, defendant's employees, servants, and agents, restraining and enjoining 


them from conducting blasting operations on defendant's property at [location of defendant's property] in such a manner as to 
cause further injury to plaintiff's adjoining property to the /north/[identification of other direction]]; 


2. Plaintiff, name of plaintiff], recover from defendant, [name of defendant], ${dollar amount of damages] as damages for injuries 


U 


sustained from defendant's blasting operations; and 


. Defendant pay all costs of this suit. 


Dated: /date of judgment] 


[Name of judge] 
[Title of judge] 


Notes 


| West's Key Number Digest | 


WESTLAW 


§ 44. Judgment or decree—Enjoining blasting operations..., 20BP2 Am. Jur. Pl. &... 


| West's Key Number Digest, Adjoining Landownersirrl et seq. | 


Legal Encyclopedias 


Liability of landowner for use of landowner's premises causing injury to others. Am. Jur. 2d, Property §§ 31, 32; Am. Jur. 


2d, Premises Liability §§ 1 et seq. 
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§ 45. Judgment or decree—Directing removal of..., 20BP2 Am. Jur. PI. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 45 
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Pleading and Practice Forms Annotated 
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II. Forms 


§ 45. Judgment or decree—Directing removal of encroaching wall and awarding costs 


Topic Summary Correlation Table 
[Caption, see § 2] 


JUDGMENT 


The above-entitled action came on regularly for hearing before this court without a jury on /date of hearing], with [name of 
plaintiff's attorney] appearing as counsel for plaintiff and /name of defendant's attorney] appearing as counsel for defendant. The 
court, after hearing and considering the evidence and being duly advised, made and entered its findings of fact and conclusions 
of law and directed that judgment be entered in accordance with them; now, therefore, 


It is ordered and decreed: 


. The wall erected by defendant, which encroaches in and on plaintiff's premises, particularly in the area of [location of intrusion], 
be summarily taken down by defendant and removed from plaintiff's premises; 


. Defendant, its agents, servants, and employees, be permanently enjoined from maintaining the wall in the places mentioned; and 
. Plaintiff recover from defendant $/dollar amount of costs of suit] for costs of this suit. 


Dated: /date of judgment] 


[Name of judge] 
[Title of judge] 


Notes 


West's Key Number Digest 


West's Key Number Digest, Adjoining Landownersi=1 et seq. 





WESTLAW 


§ 45. Judgment or decree—Directing removal of..., 20BP2 Am. Jur. PI. &... 


Legal Encyclopedias 


Encroachments, generally. Am. Jur. 2d, Adjoining Landowners §§ 112 et seq. 


Landowner's right to appropriate relief against encroachment of structures onto owned property. Am. Jur. 2d, Property §§ 
2437 
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§ 46. Agreed judgment for a license—Encroachment on..., 20BP2 Am. Jur. PI. &... 


20BP2 Am. Jur. Pl. & Pr. Forms Property § 46 
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Pleading and Practice Forms Annotated 
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II. Forms 


§ 46. Agreed judgment for a license—Encroachment on municipal right of way 


Topic Summary Correlation Table 
[Title of court] 


[[Name of city]/[Name of county]], [name of state], by the [City Council/Board 
of Supervisors] of [[name of city]/[name of county]], consisting of [names of 


members], 
Plaintiffs, 
No. [docket number] 
v. [Name of document] 
[Name of defendant], 
Defendant. 


AGREED JUDGMENT REGARDING ENCROACHMENT 





The /name of municipality] brought an action in trespass on /date of complaint], and the parties' wish to resolve their dispute 
with the following license agreement. 


The Licensee is the owner of property located at /address of property], and more particularly depicted in /identification of 
parcels], and described in a deed recorded at the /name of recording office] on [date of recording]. 


The layout of /name of street] has revealed that a currently existing shed owned by /name of owner] is located partially in the 
public right of way; and the Licensor is willing to permit, to the extent that it may lawfully do so, the continued use and location 
of the shed partially encroaching on Licensor's right of way where such use will not interfere with Licensor's requirements to 
maintain or improve the /name of street] Right of Way subject to the terms of this Agreement. 


The parties therefore agree that the currently existing shed may remain partially within the right of way so long as repairs are 
limited to upkeep and maintenance, provided that the shed shall in no way be enlarged or replaced on the same footprint with a 
new structure. In the event that structural replacements are necessary to maintain the shed, at that time /name of owner] or [his/ 
her] successor in interest will remove the shed or relocate the structure outside of the public right of way and in conformance 
with the /name of municipality] Zoning By-law. Additionally, if it is determined by any state, federal, or municipal board or 
agency that the shed must be removed to satisfy the Licensor's obligations to maintain or improve a public way, then the shed 
will be removed on written notice by the Licensor that it must be removed. 


WESTLAW 


§ 46. Agreed judgment for a license—Encroachment on..., 20BP2 Am. Jur. PI. &... 


The parties further agree that the Licensee, as well as any of /his/her] successors in interest shall be solely liable for any injury to 
persons or property that occur as a result of the encroachment, and that the Licensor shall be indemnified and held harmless from 
any and all claims arising from the encroachment, including but not limited to demands, suits, or claims against the Licensor or 
its insurer, and further that the Licensor is released from any damages sustained to property moved or relocated in connection 
with the Town's entry on the land with vehicles, equipment, machinery and/or materials to inspect, repair, maintain, and/or 
improve /name of street]. 


The Licensee agrees that /he/she/] shall notify any subsequent transferee and/or assignee of this license agreement with /name of 
municipality]. This license and release shall further constitute acknowledgment that no claim of adverse or prescriptive use shall 
arise from the shed encroachment on at the property located at /street address of property] in [name of city], [name of state]. 


The Licensee further agrees to sign any documents requested by the Licensor, including any recordable instruments, necessary 
to notify successors in interest or prospective purchasers, of this License Agreement. 


Dated: /date of agreed judgment] 


[Names of attorneys for parties] 
Attorney for 
[Name of parties] 


Notes 


Practice Notes 


If a municipality intends to grant any interest in property, it may be required to seek approval of its legislative body, a town 
meeting for example, to approve any transfer. 


West's Key Number Digest 


West's Key Number Digest, Adjoining Landowners] et seq. 
West's Key Number Digest, Propertyit=7 to 12 





Legal Encyclopedias 


Encroachments, generally. Am. Jur. 2d, Adjoining Landowners §§ 112 et seq. 


WESTLAW 


§ 46. Agreed judgment for a license—Encroachment on..., 20BP2 Am. Jur. PI. &... 


Landowner's right to appropriate relief against encroachment of structures onto owned property. Am. Jur. 2d, Property §§ 
27 37 
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Topic Summary 


Correlation Table 
Property 
2008 2018 
1 §1 
2 §2 
2.10 §3 
2.20 §4 
3 §5 
4 86 
5 §7 
6 §8 
7 §9 
8 §10 
9 §11 
10 §12 
11 §13 
11.10 §14 
11.20 §28 
11.30 §29 
12 §15 
13 §16 
14 §17 
15 §18 
16 §19 
17 §20 
18 §21 
19 §22 
20 §23 
21 §24 
22 §25 
23 §26 
23.30 §27 
24 §34 
25 §35 
26 §36 
27 §37 
28 §38 
29 §39 
30 §40 
31 §41 
32 §42 
33 §43 
34 §44 
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35 §45 
36 §46 
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